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Freedom of the Air 


EARLY THEORIES: FREEDOM; ZONE; SOVEREIGNTY 


The question of “freedom of the air” had been 
discussed widely by writers on international law 
and by international organizations of an unofficial 
nature before any consideration was given to the 
problem by conferences at which the various gov- 
ernments were represented by official delegates. 
Out of the unofficial discussions grew the bases for 
the later official discussions. There were two major 
theories regarding the air (or airspace). One 
was that the air is free, not subject to the control 
of any state. The other was that the air is subject 
to the sovereignty of the subjacent state. The 
proponents of the freedom-of-the-air theory were 
divided, some holding that the entire airspace is 
free and others holding that the air could be 
divided into zones. The zone closest to the earth 
was considered to be capable of use, in that struc- 
tures standing on the earth extended into that 
zone. Therefore, flight in that zone was consid- 
ered subject to restriction or prohibition. The 
second zone was that above the height of buildings 
and extending to the highest altitude which air- 
craft were capable of attaining. The proponents 
of this theory advocated entire freedom of flight 
for all aircraft in that zone. The third zone was 
not disscussed because it was considered to be be- 
yond the use of man save for the passage of sound 
waves, There was also some discussion of the 
desirability of establishing a zone of airspace com- 
parable to the territorial waters, as for instance 
the three-mile maritime belt. 


Discussions by Organizations of a Nongovern- 
mental Nature 


For the historical background of the discus- 
sions on freedom of the air it is necessary to go 


August 1948 


back at least to the meeting of the Institute of 
International Law held at Neuchatel in September 
1900, at which Paul Fauchille, the French Dele- 
gate, suggested as a subject for study at the next 
session of the Institute the problem of “Le régime 
juridique des aérostats”. Although Fauchille sub- 
mitted a report and draft convention on the regu- 
lation of aerial navigation at the Brussels meeting 
of the Institute in September 1902, no action to- 
ward the adoption of a suggested international 
convention was taken at this session. The first 
discussion of the problem was held at the meeting 
of the Institute in Ghent in 1906 at which Fau- 
chille upheld the proposition that the air is free. 
He advanced the theory that the lower zone (up to 
330 meters) could be used for construction of 
buildings; the zone above 5,000 meters could not 
be reached by aircraft; and that the zone between 
was open to free flight. He modified this by sug- 
gesting that, in order to prevent espionage, flight 
might be prohibited in the zone up to 1,500 meters, 
(At a later meeting of the Institute, Fauchille 
admitted that technological advancements were 
causing him to abandon the limits here described.) 
Nys, the Belgian Delegate, was the chief proponent 
of the theory of complete freedom of the air. 
Westlake, the British Delegate, defended the 
theory that nations have sovereignty over the air, 
subject to a right of innocent passage by aircraft. 
Fauchille objected that the term innocent passage 
was too vague. Westlake did not define the term, 
but it appears from his discussion that he was more 
concerned about the rights of the subjacent state 
than about the rights of free flight. The Marquis 
Corsi of Italy upheld Westlake’s position, saying 
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that the subjacent state is entitled not only to a 
right of political security but also to a right of 
economic development and that innocent passage 
must not interfere with either right. 

The Assembly of the Institute accepted a propo- 
sition advanced by Fauchille to the effect that the 
air is free, subject to the rights of defense of the 
nation. After the adjournment of the 1906 meet- 
ing of the Assembly, a committee drew up a text 
to the effect: “The air is free. States have in it, 
in times of peace and in times of war, only the 
rights necessary to their conservation”. At the 
1910 meeting of the Institute the Assembly ap- 
pointed a committee for the study of the question. 
A report on the work of this committee was made 
by Fauchille at the session of the Institute in 
Madrid in 1911. At that meeting the Institute 
adopted a project including the provision “Inter- 
national aerial circulation is free, saving the right 
of subjacent States to take certain measures, to 
be determined, to insure their own security and 
that of the persons and property of their inhab- 
itants”. 

Reference might here be made to an inter- 
national conference which was convened by the 
French Government at Paris in 1910. Repre- 
sentatives of 19 countries participated in the con- 
ference, which had for its purpose the drawing 
up of an international convention for the regu- 
lation of air navigation. It was contemplated 
that the air laws and regulations of the partici- 
pating states would be drawn up in accordance 
with the terms of any international convention 
that might be agreed upon. A number of diver- 
gent opinions on the question of sovereignty over 
the airspace were expressed, and the conference 
adjourned without being able to reach an agree- 
ment. Although efforts were made to reconvene 
the conference they met with no success. 

The International Law Association at its meet- 
ing in Paris in 1912 also discussed the problem 
of sovereignty over the airspace. The French 
Delegates upheld the theory of freedom, and the 
English Delegates upheld the theory of sover- 
eignty. A committee appointed at this session 
reported at the session of the Association held in 
Madrid in 1913 that it found that the resolutions 
which the Institute of International Law adopted 
at Madrid in 1911 did not solve the problem. This 
committee submitted the following resolutions : 
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1. It is the right of every State to enact such pro- 
hibitions, restrictions, and regulations as it may think 
proper in regard to the passage of aircraft through the 
air space above its territories and territorial waters. 

2. Subject to this right of subjacent States liberty of 
passage of aircraft ought to be accorded freely to the 
aircraft of every nation. 


The meetings referred to above were not of- 
ficial diplomatic conferences. Although United 
States citizens were members of the organizations, 
no United States citizen appears either to have 
served on the committees studying aviation ques- 
tions or to have taken active part in the discus- 
sions of the problem. 

Another discussion of the problem of freedom 
of the air took place in 1918. In a despatch of 
January 6, 1919, the United States Ambassador to 
France transmitted a translation of “a project for 
the control of aerial navigation and which the 
Ministry of Foreign Affairs has recently received 
from the Ministry of War”. The translation is 
headed by the title “Inter-Ministerial Commis- 
sion of Civil Aeronautics” and in an introductory 
statement it is said: 

. . . the reciprocal freedom of navigation can only be 
granted with full confidence, to the States which alone, 
from war to victory, have drawn their bonds closer. The 
European allied nations represented at the 1910 con- 
ference, and the United States of America alone, will 
be invited to exchange their views, from which, on the 
morrow of Victory, the first great conventional law of the 
air will spring. Later on, Neutrals can join. Then Peace 


negotiators will decide, in what degree it may be extended 
to the various enemies. 


The first page of the project has the footnote: 


“The project was unanimously adopted in the 
meeting of November 13th 1918”. (The corres- 
pondence does not identify the meeting to which 
reference is made, but possibly refers to a meet- 
ing of the Inter-Ministerial Commission of Civil 
Aeronautics.) Article I of the project provided: 


Airships owned by citizens of one of the contracting 
States alone, answering the following conditions, are 
authorized to fly over the territories of the contracting 
States. 


It is to be noted that the comments of the Inter- 
Ministerial Commission of Civil Aeronautics and 
the first article of the project both indicate a 
change in the French attitude. In place of sup- 
porting the freedom-of-the-air theory, the French, 
in 1918, apparently supported strongly the sover- 
eignty theory. 
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Adoption of the Principle of Severeignty in the 
Paris Convention of 19191 







The discussions of the question of “freedom vs. 
sovereignty” culminated in the convention for the 
regulation of aerial navigation, concluded at Paris 
in October 1919, in article 1 of which it was 
provided : 










The High Contracting Parties recognize that every Power 
has complete and exclusive sovereignty over the air space 
above its territory. 






The drafting of the Paris convention of 1919 was 
one of the results of the deliberations of the Paris 































































1 Peace Conference at the end of the First World 
f War. As the result of certain decisions made by 
0 the Supreme Council of the Peace Conference, an 
r inter-Allied aeronautical commission of the Peace 
e Conference was organized for the purpose of de- 
d veloping certain topics pertaining to air transpor- 
is tation in connection with the deliberations of the 
3 Peace Conference and also for the specific purpose 
y of drafting an international convention relating to 
be * Article 80 of the convention on international civil avia- 
e, tion, drawn up at Chicago in 1944 reads: 
he “Each contracting State undertakes, immediately upon 
- the coming into force of this Convention, to give notice of 
~~ denunciation of the Convention relating to the Regulation 
= of Aerial Navigation signed at Paris on October 13, 1919 
— or the Convention on Commercial Aviation signed at Ha- 
ied bana on February 20, 1928, if it is a party to either. As 
between contracting States, this Convention supersedes 
the Conventions of Paris and Habana previously referred 
te: to.” 
he As the Chicago convention came into force on Apr. 4, 1947, 
, and as most of the countries that were parties to the Paris 
- or Habana conventions have become parties to the Chicago 
ich convention, the Paris and Habana conventions are cited 
et- in the present article only for historical purposes. The 
ivil Paris convention was signed on behalf of the United States 
ed: on May 31, 1920, but was never ratified by this Govern- 
ment. According to the records of the Department of 
ting State the following countries were parties to the Paris 
are convention by ratification or adherence prior to the con- 
ting vening of the Chicago Civil Aviation Conference of 1944: 
Argentina, Australia, Belgium, Bulgaria, Canada, Czecho- 
slovakia, Denmark, Estonia, Finland, France, Great 
ter- Britain and Northern Ireland, Greece, India, Iraq, Ireland, 
and Italy, Japan, Latvia, Netherlands, New Zealand, Norway, 
ea Paraguay, Peru, Poland, Portugal, Rumania, Spain, 
sup- Sweden, Switzerland (including Liechtenstein), Thailand, 
h Union of South Africa, Uruguay, and Yugoslavia. 
a. The Habana convention was signed on behalf of the 
iver- 





United States and other American republics at Habana on 
Feb. 20, 1928, during the Sixth International Con- 
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the regulation of aerial navigation. The United 
States was represented on the aeronautical com- 
mission by two delegates: Rear Admiral Knapp 
and Maj. Gen. Mason Patrick. In addition, cer- 
tain United States Army and Navy officers served 
on technical subcommittees working under the 
direction of the aeronautical commission in the 
drawing up of the draft convention. The aero- 
nautical commission decided first to draw up a list 
of 12 principles which should govern the prepara- 
tion of the proposed convention. For the purpose 
of the present discussion it is sufficient to quote 
paragraphs 1, 2, and 7 of these principles, which 
are as follows: 


1. Recognition—(1) of the principle of the full and 
absolute sovereignty of each State over the air above its 
territories and territorial waters, carrying with it the 
right of exclusion of foreign aircraft; (2)—of the right of 
each State to impose its jurisdiction over the air above its 
territory and territorial waters. 

2. Subject to the principle of sovereignty, recognition 
of the desirability of the greatest freedom of international 
air navigation in so far as this freedom is consistent with 


ference of American States. It was later ratified by the 
following countries: Chile, Costa Rica, Dominican Repub- 
lic, Ecuador, Guatemala, Haiti, Honduras, Mexico, Nica- 
ragua, Panama, and the United States. 

A number of amendments were made to the Paris con- 
vention after its adoption in 1919, but no amendments 
were ever made to the Habana convention. 

There was another multilateral air-navigation conven- 
tion of which mention might be made, namely, the Ibero- 
American convention relating to air navigation, signed at 
Madrid on Nov. 1, 1926. This convention was not signed 
on.behalf of the United States and was never adhered to by 
this Government. It was signed on behalf of Spain, Portu- 
gal, and the American republics other than the United 
States but appears to have been ratified by only a very 
few countries. No serious effort was made to operate 
under the terms of the convention, the provisions of which 
were for the most part merely a reproduction of those of 
the Paris convention of 1919. Spain, which appears to 
have taken the initiative in the drawing up of the conven- 
tion, later became a party to the Paris convention. As the 
Ibero-American convention is of only slight historical in- 
terest no attempt has been made to cite any of its pro- 
visions in the present article. 

For a comparison of the Ibero-American convention with 
the Paris convention of 1919, see Enquiries into the Eco- 
nomic, Administrative and Legal Situation of International 
Air Navigation, League of Nations Organization for Com- 
munications and Transit (Geneva, 1930), p. 178. 

For a comparison of the Chicago convention on inter- 
national civil aviation with the Paris and Habana con- 
ventions, see article by Mr. Latchford in the Department 
of State Bulletin of Mar. 11, 1945, p. 411. 
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the security of the State, with the enforcement of reason- 
able regulations relative to the admission of aircraft of 
the contracting States and with the domestic legislation of 
the State. 

7. Recognition of the right of transit without landing for 
international traffic between two points outside the terri- 
tory of a contracting State, subject to the right of the State 
traversed to reserve to itself its own internal commercial 
aerial traffic and to compel landing of any aircraft flying 
over it by means of appropriate signals. 


In connection with these genera] directives it is 
of interest to draw attention to articles 2 and 15 as 
drawn up and signed on October 13, 1919. The 
first paragraph of article 2 was as follows: 


Each contracting State undertakes in time of peace to 
accord freedom of innocent passage above its territory to 
the aircraft of the other contracting States, provided that 
the conditions laid down in the present Convention are 
observed. 


In practice, article 2 has been interpreted as 
according a general right of entry into territory 
of a contracting party for aircraft of other con- 
tracting parties making special flights, as, for ex- 
ample, for pleasure or touring purposes, without 
the necessity of obtaining prior permission for the 
flights. An occasional or isolated flight of a com- 
mercial nature, as distinguished from the opera- 
tion of a regular or scheduled air-transport service, 
also came within the terms of article 2. The gen- 
eral right of innocent passage accorded by article 2 
was subject to the right of the subjacent state to 
require that its consent be obtained for the “estab- 
lishment of international airways” over its terri- 
tory as provided in article 15. 

Article 15 of the convention as drawn up and 
signed at Paris on October 13, 1919, reads as 
follows: 


Every aircraft of a contracting state has the right to 
cross the air space of another state without landing. In 
this case it shall follow the route fixed by the state over 
which the flight takes place. However, for reasons of 
general security it will be obliged to land if ordered to 
do so by means of the signals provided in Annex D. 

Every aircraft which passes from one state into another 
shall, if the regulations of the latter state require it, 
land in one of the aerodromes fixed by the latter. Notifi- 
cation of these aerodromes shall be given by the contract- 
ing states to the International Commission for Air 
Navigation and by it transmitted to all the contracting 
states, 

The establishment of international airways shall be 
subject to the consent of the states flown over. 


Attention is called to the last paragraph of 
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article 15 as quoted above concerning the establish- 
ment of international airways. In a memoran- 
dum to the Secretary of State, Admiral Knapp, 
one of the United States Delegates on the inter- 
Allied aeronautical commission of the Peace Con- 
ference, stated that this paragraph of article 15 
was “in general a self-evident statement and for 
that reason is unnecessary”. He pointed out that 
there was no adequate English translation for the 
French expression votes internationales de naviga- 
tion aérienne. In the discussions it was variously 
translated as “routes” and “lines”, and finally “in- 
ternational airways” was adopted as the English 
term to be used although it never was made en- 
tirely clear what was intended. 

Having in mind directives nos. 2 and 7 given 
to the framers of the convention, they had ap- 
parently intended that the greatest possible free- 
dom would be accorded by a contracting state for 
the entry and transit of scheduled air services of 
other contracting states at least insofar as the right 
to fly in transit across the territory of a contract- 
ing state was concerned. However, any such in- 
tention was defeated because of the uncertainty 
resulting from the wording of the last paragraph 
of article 15. In other words the question is 
whether that wording was intended to allow the 
subjacent state to require its prior consent to the 
operation of a foreign air carrier over any route 
in its territory or whether it was intended to allow 
the state to designate an international route with 
the understanding that once designated the air 
carriers of other contracting parties would have a 
general right of flight over such route. 

In approving the draft of the Paris convention 
as submitted to the Peace Conference the United 
States Delegates made the following reservation: 


(a) Art. 15.—Reserved in so far as the last paragraph 
is concerned which paragraph reads: “The establishment 
of international airways shall be subject to the consent 
of the states flown over”. The United States Delegation 
are not opposed to the principle laid down, but they deem 
the insertion of the paragraph unnecessary and, as writ- 
ten, its meaning obscure. 


Before the convention of 1919 was signed on 
behalf of the United States, the Department of 
State obtained the views of other United States 
Government departments and agencies. The com- 
ments expressed the various opinions that the sen- 
tence of article 15, to which the United States Dele- 
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gates objected, was redundant, self-evident, un- 
necessary, and harmless. The consensus of opinion 
was that the provision stated no principle to which 
the United States was opposed and that therefore 
no further argument against it need be advanced 
by thisGovernment. Therefore, when the conven- 
tion was signed on behalf of the United States no 
reservation was made to this article. These com- 
ments did not, however, throw any light on the 
ambiguity of the last paragraph of article 15, 
which was a matter of some concern to the United 
States Delegates. Apparently this Government 
did not foresee at that time the practice that de- 
veloped in reliance on that article and the con- 
fusion of interpretation that it caused. 

The International Commission for Air Naviga- 
tion, functioning under article 34 of the conven- 
tion, held an extraordinary session in Paris in 
June 1929 for the purpose of considering certain 
amendments to the Paris convention. In part the 
agenda for discussion at the conference was based 
on an article by Dr. Alfred Wegerdt, Ministerial- 
rat of the Reich Ministry of Communications, in 
which he criticized the convention. Reference to 
the criticism of article 15 was made in the instruc- 
tions to the United States Delegates to the confer- 
ence who were instructed with regard to the last 
paragraph of that article as follows: 


The German suggestion respecting this paragraph is 
that its meaning should be made clear and it is stated that 
Germany would be glad if it could be modified so as to pro- 
vide as do her own air agreements that “the institution and 
operation of regular air lines from one contracting state 
into or over the territory of another contracting state, with 
or without intermediary landing, is subject to a special 
agreement between the two states in question”. This 
paragraph of the Convention and the German proposal 
are contrary to the spirit of the Pan American Convention 
and seriously limit the declaration for freedom of innocent 
passage contained in Article 2 of the International Con- 
vention, and it would seem preferable to eliminate the 
paragraph in question. [The reference is to article 2 of the 
Paris convention. ] ? 


The effect of the deletion of the last paragraph of 
article 15, as suggested in the instructions to the 
United States Delegates, as quoted above, would 
apparently have been the establishment of a gen- 
eral right of innocent passage (article 2) and a gen- 
eral right of transit (article 15, first paragraph). 

During the discussions on article 15 at the 1929 
conference the British Delegate stated that after 
the convention was adopted the British authorities 
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took the position that each country had a right to 
determine what international airways (apparently 
meaning routes) could be established within its 
territory but that when such airways had once 
been established and provided with organized 
aerodromes the aircraft of any other contracting 
state had a right to use them. In contrast with 
the British interpretation he cited the attitude as- 
sumed by the Persian Government which was a 
party to the Paris convention. It adopted a very 
strict interpretation of article 15, as a result of 
which for two years the operation of a British air 
line which had to cross Persia in order to reach 
its terminus in India was blocked. When the 
Persian Government did grant such authorization 
it was on a provisional basis for a period of three 
years only. It is of interest in this connection to 
note that the minutes of the 1929 conference con- 
tain the following reference to article 15: 

The Conference, realising the ambiguity of the terms 
of the third paragraph of this Article, decided to sub- 
stitute therefor more precise provisions. 

Certain delegations at the 1929 conference hav- 
ing expressed the desire that international air nav- 
igation lines be permitted to develop freely, and 
certain other delegations being desirous of making 
the operation of such lines subject to the prior 
consent of the countries to be flown over, the con- 
ference found it necessary to put these two princi- 
ples to a vote. Twenty-seven delegations went on 
record to the effect that no international air-trans- 
port line should be established over the territory 
of any state without its authorization. These 
delegations represented the following countries: 


Luxembourg 

Norway 

Poland 

Japan 

Portugal 

Sarr Territory 

Kingdom of the Serbs, 
Croats, and Slovenes 
(Yugoslavia ) 

Siam 

Switzerland 

Czechoslovakia 

Uruguay 

Venezuela 


Germany 
Austria 
Belgium 
Brazil 
Chile 
China 
Cuba 
Denmark 
Spain 
Finland 
France 
Greece 
Haiti 
Hungary 
Italy 


? The instructions to the U. S. Delegates and their report 
to the Secretary of State will be found in Foreign Relations 
of the United States, 1929, vol. I, pp. 494-515 inclusive. 
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Four of the delegations representing the fol- 
lowing countries went on record as favoring the 
freedom of international air transportation: 
United States of America, British Empire, the 
Netherlands, and Sweden. These four delegations 
stated that they would not oppose the adoption of 
a text that would be more precise than the exist- 
ing text and which would conform to the desire 
expressed by the majority but which would not 
be likely to prevent in the future the application 
of the principle of freedom of air navigation. In 
view of the statements of these four delegations, 
it would seem that they were striving for the 
adoption of a principle that would result in greater 
freedom of international air navigation and that 
they were not at the time insisting upon the 
adoption of an exact formula. Had their thesis 
prevailed it would still have been necessary to 
agree upon an exact formula indicating whether 
commercial entry into territory of a contracting 
state (as distinguished from the right of transit 
over its territory) by scheduled air-transport lines 
of other contracting states would be subject to its 
prior consent. The adoption of the principle 
for which the four delegations referred to were 
contending would in all probability have resulted 
in the establishment of at least a general right for 
scheduled air lines of a contracting state to fly 
in transit across the territory of other contracting 
states. However, in view of the statement quoted 
from the instructions to the United States Dele- 
gation to the 1929 conference, taking exception to 
the German proposal that the operation of regular 
air lines from one contracting state “into or over 
the territory of another contracting state, with or 
without intermediary landing” be subject to an 
agreement between the states concerned, it would 
appear that the Government of the United States 
was disposed to go further in the direction of 
establishing freedom of the air than the mere 
granting of a general right of transit. The fol- 
lowing text was adopted to replace paragraph 3 
of article 15 and was approved unanimously by the 
conference : 


Every contracting state may make conditional on its 
prior authorization the establishment of international 
airways and the creation and operation of regular inter- 
national air-navigation lines, with or without landing, on 
its territory. 


Article 15 of the Paris convention amended as 


the result of decisions reached at the 1929 con- 
ference read: 


Every aircraft of a contracting State has the right to 
cross the air space of another State without landing. In 
this case it shall follow the route fixed by the State over 
which the flight takes place. However, for reasons of 
general security it will be obliged to land if ordered to do 
so by means of the signals provided in Annex D. 

No aircraft of a contracting State capable of being flown 
without a pilot shall, except by special authorization, fly 
without a pilot over the territory of another contracting 
State. 

Every aircraft which passes from one State into an- 
other shall, if the regulations of the latter State require 
it, land in one of the aerodromes fixed by the latter. Noti- 
fication of these aerodromes shall be given by the con- 
tracting States to the International Commission for Air 
Navigation and by it transmitted to all the contracting 
States. 

Every contracting State may make conditional on its 
prior authorization the establishment of international 
airways and the creation and operation of regular inter- 
national air navigation lines, with or without landing, 
on its territory. 


Immediately after the adoption of the amend- 
ment to paragraph 3 of article 15 a motion was 
made to add the following: “Such authorization 
may be refused only on reasonable grounds.” 

Nineteen delegations voted against this addition. 
They were as follows: 


Germany 
Austria 
China 
Cuba 
Denmark 
Spain Siam 

Hungary Switzerland 
Italy Czechoslovakia 
Japan Uruguay 
Luxembourg Venezuela 
Poland 


Portugal 

Saar Territory 

Kingdom of the Serbs, 
Croats, and Slovenes 
(Yugoslavia) 


Eleven delegations voted in favor of the addition 
as follows: 


United States of America 
Belgium 

Brazil 

British Empire 

Chile 

Finland 


Although this addition was not adopted, the con- 
ference requested the International Commission 
for Air Navigation to address to the contracting 
states a recommendation that they act in accord- 
ance with the additional provision which had been 


France 
Greece 
Netherlands 
Norway 
Sweden 
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voted down by the conference. It is quite possible 
that there would have been a larger vote in favor 
of the addition if it had not been that some mem- 
bers of the conference were uncertain as to how 
it would be received by their governments. In 
any event the governments of the various con- 
tracting states were in practice actuated by self- 
interest in the matter of admitting foreign air lines 
rather than by any particular desire to follow the 
recommendation of the International Commission 
for Air Navigation. 

In connection with the foregoing it may be of 
interest to make reference to some of the state- 
ments made on behalf of delegations attending the 
conference at Paris in June 1929. The following 
is taken from an English translation of the min- 
utes of the conference: 


Marshal Brancker of the British delegation stated that 
Great Britain had expressed herself in favor of the 
greatest freedom of traffic although she may have been 
accused of not having always reached decisions in the 
past in accordance with this attitude. This fact was due 
to material difficulties, but it will doubtless soon be per- 
ceived that the British Government is really in favor of 
the greatest freedom of movement in this domain. 


The following is reported to be the substance of 
remarks made by William P. MacCracken, Jr., 
Chairman of the United States Delegation: * 


Mr. MacCracken, notwithstanding his hesitancy in 
taking the floor on this article, believes he can make some 
observations that will be useful to the discussion. He 
agrees with the ideas expressed by Marshal Brancker and 
thinks that a modification of this article would be likely 
to facilitate the adherence to the 1919 Convention of nu- 
merous states that have not yet joined it. 

If commercial aviation is to develop rapidly in the 
future, it should do so for economic and not political 
purposes. Now, an international regulation which re- 
quired the conclusion of a special agreement for the estab- 
lishment and operation of each international air line 
would create numerous obstacles calculated to render the 
development of aerial traffic very difficult. 

One may cite in support of this opinion two examples 
selected from among the American lines, one of which 
attends to the service between New York and Chicago. 
Now, at present the airport at which traffic to New York 
City arrives is not situated in New York State but in New 
Jersey. Such a state of affairs could not exist if these two 
states were not both part of the American Federation. This 
same line passes over several other states without stopping 
there; if special agreements were required with all the 
states flown over for the installation and operation of each 
line, the development of aerial transportation would be- 
come practically impossible. 
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The American delegation wishes to state that in making 
these remarks it is not making a reservation on behalf of 
the United States and is not declaring that its Govern- 
ment would refuse to ratify the Convention of 1919 merely 
because of Article 15. It merely wished to allow the other 
members of the Conference to profit by the experience 
acquired in its own country. 


Although it would seem from the last sentence 
of the third paragraph of Mr. MacCracken’s re- 
marks that, while referring to air traffic over the 
states of the United States in order to illustrate his 
point, he was in fact emphasizing the need for the 
establishment of a general right of transit across 
the territory of the parties to the Paris convention, 
as distinguished from commercial entry with the 
right to discharge and take on passengers and 
cargo. However, in the second paragraph of his 
remarks he strongly advocated the adoption of 
greater freedom in the operation of international 
air-transport services, without making any dis- 
tinction between commercial entry and the mere 
right of transit, which tends to confirm the state- 
ment made above that the Government of the 
United States was perhaps disposed to go further 
in the direction of establishing freedom of the air 
than the mere granting of the right of transit 
across the territory of the parties to the Paris 
convention. 

The attitude of the smaller states appears to 
have been reflected by a statement made by Dr. 
Griinebaum on behalf of the Austrian Delegation, 
as indicated by the following translation from the 
minutes of the 1929 conference: 


Dr. Griinebaum thinks there is a difference between the 
interests of large countries in this matter and the interests 
of countries of small territorial extent, there being little 
objection to having the territory of large countries trav- 
ersed by several foreign air lines while such objection 
becomes considerably greater in the case of countries of 
restricted area. The Austrian delegation consequently 
thinks it ought to ask the Conference kindly to take into 
consideration the fact that it is really objectionable to 
some small countries to be flown over by a considerable 
number of international air lines without themselves being 
able to take part in the great international services out- 
side their boundaries. However worthy of respect may 
be the noble idea of freedom of aerial traffic, it is permis- 
sible to deem these interests of sufficient importance to 


justify such small states in thinking that an international 


*Mr. MacCracken was formerly Assistant Secretary of 
Commerce, in charge of aeronautics. The late Joseph R. 
Baker, Assistant to the Solicitor, Department of State, 
was the other delegate. The U.S. Delegation was assisted 
by several technical advisers. 
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agreement ought to be concluded previous to the estab- 
lishment of a regular commercial line of aerial navigation. 
It seems furthermore that the authorization required 
ought to be something more than a concession granted by 
the nation flown over te some foreign company and that 
it ought to be necessary for the two Governments con- 
cerned—that of the nation flown over and that of the 
nation whose nationality the petitioning company pos- 
sesses—to enter into negotiations on the subject. For 
instance, if a Dutch company should ask the Austrian 
Government for authority to establish a line between 
The Hague and Vienna, the Austrian Government might 
refuse to negotiate directly with the company for lack 
of knowledge as to whether it were really the one to which 


the Dutch Government intended to grant the operation 
of the line. 


The minutes show that Marshal Brancker of the 
British Delegation tried to convince the Austrian 
Delegate that it would be to the interest of the 
smaller countries to have a system of the greatest 
freedom predominate. Reference is made“to the 
following extract of a translation of the minutes 
of the conference : 


Marshal Brancker wishes to observe to the Austrian 
delegate that in his opinion countries of small territorial 
extent would find it more to their advantage to have a 
system of the greatest freedom predominate. One may as 
a matter of fact compare the situation of these territorially 
small nations to that of Great Britain, for example, from 
a maritime point of view. Now it is easy to comprehend 
that Great Britain, a country of comparatively small area, 
has been able to extend her maritime commerce through- 
out the world thanks to the freedom of the seas. Small 
countries could obviously enjoy the same advantage and 
spread their air lines all over the whole world if freedom 
of aerial traffic were universally admitted. 


The Right of Innocent Passage 


It does not appear to have ever been made clear as 
to what it was intended to accomplish by the use of 
the term innocent passage in international air- 
navigation agreements.* It will be noted that in 
the first part of this article it is stated that West- 
lake defended the theory that nations have sov- 
ereignty over the air “subject to a right of innocent 
passage by aircraft”. Fauchille objected that the 
term innocent passage, which was not defined by 
Westlake, was too vague. In view of subsequent 
developments in the conclusion of air-navigation 
agreements in which the term was used without 


*See article by Mr. Latchford entitled “The Right of 
Innocent Passage in International Civil Air Navigation 
Agreements”, Department of State Bulletin of July 2, 
1944, p. 19. 
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being defined, it is clear that Fauchille had a very 
solid basis for his objection to the use of this term, 
as it tended to create some doubts as to the extent 
to which the right of entry of foreign aircraft was 
accorded by international air-navigation conven- 
tions. Notwithstanding this ambiguity we find 
that when the international convention for the reg- 
ulation of aerial navigation signed at Paris on Oc- 
tober 13, 1919, was drawn up the framers of the 
convention provided in article 2 that each contract- 
ing state would undertake in time of peace “to 
accord freedom of innocent passage above its terri- 
tory to the aircraft of the other contracting States, 
provided that the conditions laid down in the 
present Convention are observed”. 

Prior to the Chicago Civil Aviation Conference 
of 1944 the term innocent passage was frequently 
used by writers on aviation topics as being synony- 
mous with a general right of transit. However, 
that it was intended by the framers of the Paris 
convention that the term would include the right 
for aircraft of a contracting state to make land- 
ings in and departures from the territory of the 
other contracting states and that it was not in- 
tended to be restricted to the right of non-stop 
flights in transit over the territory of the other con- 
tracting states seems clear in view of the fact that 
the right of non-stop flights in transit was specifi- 
cally given in the first paragraph of article 15 of 
the convention. This paragraph reads: 


Every aircraft of a contracting state has the right to 
cross the air space of another state without landing. In 
this case it shall follow the route fixed by the state over 
which the flight takes place. However, for reasons of 
general security it will be obliged to land if ordered to 
do so by means of the signals provided in Annex D. 


It will be seen that the last paragraph of article 
15 of the Paris convention as adopted in 1919 pro- 
vided that the “establishment of international air- 
ways shall be subject to the consent of the states 


flown over”. Since in practice this paragraph was 
interpreted to mean that no regular or scheduled 
foreign air line could fly into or across the territory 
of a contracting state without its consent, the net 
result seems to have been that notwithstanding the 
use of the words “every aircraft” in the first para- 
graph of article 15 of the Paris convention any gen- 
eral right to transit the territory of a contracting 
state without its prior consent was restricted to 
non-scheduled flights where the aircraft were 
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allowed to enter territory of a contracting state 
under the doctrine of innocent passage. It is 
understood that aircraft of a contracting state not 
employed on a regular or scheduled commercial 
air-transport service could, under the doctrine of 
innocent passage be flown into and out of the terri- 
tory of another contracting state, without the 
necessity of obtaining special permission of the 
latter state and without necessarily flying in 
transit across its territory, or that such aircraft of 
a contracting state could be flown in transit across 
the territory of another contracting state without 
the necessity of obtaining prior permission from 
the state whose territory was flown over. 

It may be of interest in connection with the fore- 
going discussion to point out that Shawcross and 
Beaumont, after stating that the term innocent 
passage is not defined in either the Paris air-navi- 
gation convention of 1919 or the Habana conven- 


* Shawcross and Beaumont on Air Law (published 1945) 
p. 55. 

For an interesting article on conditions imposed by the 
Paris convention on freedom of peaceful flight see article 
by Professor Ambrosini, at the time Director of the Inter- 
national Institute of Air Law at Rome, published in the 
Rivista di Diritto Aeronautico, Rome, and appearing in 
Review Aeronautique Internationale, no. 12, June 1934, 
pp. 200-205. In referring to the right of innocent passage 
granted by article 2 of the convention Professor Ambrosini 
stated that this freedom of passage was dependent upon 
the observance of certain conditions or rules as laid down 
in the convention, the purpose of which was to render 
the flight of aircraft over the territory of the contracting 
states inoffensive. What these conditions or rules were 
was to be deduced from a whole series of articles of the 
convention. Professor Ambrosini referred to the second 
paragraph of article 2, in which it was provided that the 
rules established by a contracting state for the admission 
above its territory of aircraft of the other contracting 
states would have to be applied without distinction as to 
nationality. He commented on this provision as follows: 


“Now, this has led, in practice, to a double system, to 
a double set of rules imposed by the contracting states in 
their own international legislation. In fact, while some 
states (in particular, the largest countries and the ma- 
jority of them) do not require, for admission to their own 
territory, anything but the observance of the conditions 
expressly provided in the Paris Convention, others, on the 
contrary, have gone farther, making such conditions more 
severe, or requiring the observance of some other formali- 
ties not required by the Convention.” 


Professor Ambrosini said that the second paragraph 
of article 2 was drawn up chiefly for the purpose of in- 
suring equality of treatment between aircraft of all the 
contracting states. He stated that from an investigation 
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tion of 1928, have undertaken to give their views 
as to the meaning of the term as follows: 


It is a term which originates from maritime usage in 
public international law, and by analogy from the rules 
of some systems of national private law. It cannot be 
accurately defined, but it is enough to say that it means 
any passage—that is to say flight—of aircraft which is 
not made for, and does not in fact effect purposes inimical 
to, the national interests of the state concerned. Thus 
a flight made for smuggling, defeating passport or quaran- 
tine regulations, or for the purpose of compiling military 
maps of the territory below for use in war against the 
state having sovereignty over that territory would not 
be innocent. 

Another example of non-innocent passage might occur 
in the case of a civil war. A flight undertaken for the 
purpose of delivering supplies to the rebel army would 
not be an innocent passage over the territory of the state 
concerned whether the territory crossed were under the 
de facto control of the established and lawfully constituted 
government or not. Examples of this type could be mul- 
tiplied. * 






made by the Secretariat of the International Commission 
for Air Navigation functioning under article 34 of the 
Paris convention, it was learned that certain contracting 
states not only required the observance of all the condi- 
tions expressly provided in the Paris convention, but that 
they also required the aircraft of the other contracting 
states to announce their entry beforehand or even to 
request special authorization for the flights. He argued 
that the imposition by a contracting state of more onerous 
conditions on the right of entry than those laid down in 
the articles of the convention was contrary to the in- 
tentions of those who drafted the Paris convention but 
added that the constant practice of the very great ma- 
jority of the countries which had interpreted article 2 in 
the sense maintained by him was in keeping with the 
spirit of the convention. 

Professor Ambrosini pointed out that when a special 
authorization was to be required under the convention 
for flight over the territory of a contracting state, this 
was expressly stated in the convention, thus emphasizing 
the fact that this was an exception to the general rule 
which was that of freedom of flight. Such exceptions were, 
he said, illustrated by article 32, according to which no 
military aircraft of a contracting state could fly over the 
territory of another contracting state or land therein 
without special authorization, and by article 15, last para- 
graph, referring to the establishment of international air 
lines, for which the prior consent of the states to be flown 
over was required. 

At its 23d session held at Brussels from May 27 to June 1, 
1935, the International Commission for Air Navigation 
had occasion to interpret both articles 2 and 15 of the 
Paris convention. After having examined a report by the 
legal subcommission on this item, the Commission unani- 
mously adopted the following resolutions: 


(Footnote continued on nezt page) 
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In a word the definition by Shawcross and 
Beaumont seems to be in substance that “innocent 
passage” is any passage by aircraft not made for 
an unlawful purpose. This does not, however, 
clear up the difficulty in determining what classes 
of commercial and noncommercial operations by 
aircraft were permitted under the doctrine of inno- 
cent passage. Since the Paris convention was inter- 
preted to mean that flights by scheduled or regular 
commercial air-transport services of a contracting 
state into or across the territory of another con- 
tracting state could not be made without the prior 
consent of the latter state, it necessarily follows 
that in view of the rights granted by the Paris 
convention, aircraft of a contracting state not 
flown on regular or scheduled commercial air- 
transport services could enter or fly across the 
territory of another contracting state without the 
necessity of obtaining prior permission from the 
latter state. 

The following comment on article 15 of the 
Paris convention by Shawcross and Beaumont ° is 
of special interest in connection with the fore- 
going observations as to the scope and application 
of that article: 


Article 15 constitutes in practice the most important 
of the restrictions or qualifications of the right of innocent 
passage. It has caused much controversy between the 
states concerned. It has been more than once amended. 
Perhaps for this reason its interpretation has never been 
referred to the Hague Court. But it has proved in prac- 
tice to be the most formidable obstacle to the development 
and operation of international air traffic. 


* continued from p. 311. 
“Resolution 813 


“The Commission, consulted on the point as to whether, 
on the strength of the second paragraph of Article 2 and 
the first paragraph of Article 15 of the Convention, a cun- 
tracting State could make conditional on a special and 
prior authorisation flight over its territory by the aircraft 
of the other contracting States, considers that no rule to 
this effect could be laid down by virtue of the above- 
mentioned provisions even if the issue of the authorisation 
in question is dependent only on a simple formality. 

“Nevertheless, for reasons arising out of the particular 
situation of certain countries and in order to place these 
countries in a position to afford every facility to airmen, 
the Commission considers it expedient to admit, as a 
temporary and exceptional measure, that these countries 
may require prior notice from airmen who desire to fly 
over or land in their territory; it being understood that 
the time-limit for prior notice shall be reasonable and 
shall be fixed, by the State flown over, under such condi- 
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Because this article may at any time again be amended, 
and because any interpretation would be of little practical 
value until its meaning has been decided by the Hague 
Court, we do not attempt to express an opinion on its 
legal effect. Indeed, to English lawyers, the article is in 
some respects incomprehensible. The reader must there- 
fore study its wording himself, bearing in mind that it 
comes after, and is widely separated, by other articles 
dealing with different subjects, from the articles which 
purport to accord a mutual privilege of innocent passage, 
and remembering also that, in practice, this article has 
been so interpreted and enforced by various states as to 
give them the right altogether to prevent the international 
air lines of other states from crossing their territory. 


Notwithstanding the fact that the delegates to 
the Paris conference of 1929 amended article 15 
of the Paris convention with a view to its clarifica- 
tion, we find Shawcross and Beaumont stating in 
1945 that to English lawyers the article is in some 
respects “incomprehensible”. If the experience 
with the Paris convention demonstrates anything 
it is that the delegates to international conferences 
charged with the duty of preparing the texts of 
international air-navigation conventions should 
continue to strive to make their terms clear and 
to avoid as many ambiguities as possible, in order 
that those who afterward have occasion to inter- 
pret and to apply the provisions of the conventions 
will not be left in considerable doubt as to what 
the framers of the conventions had in mind. 
These ambiguities could result from efforts to 
satisfy both the advocates of liberality in per- 
mitting the entry of foreign aircraft and those 


tions as not to constitute a barrier to the normal exercise 
of air navigation. 

“States which adopt the rule of prior notice shall 
notify the fact, with all necessary particulars, to the 
I.C.A.N., which will communicate these decisions to all 
other contracting States. 


“Resolution 814 


“The Commission recommends to the contracting States 
that only for imperative reasons should they avail them- 
selves of the faculty accorded to them by the foregoing 
resolution, as an undue extension of this exceptional rule 
would be liable to reduce very appreciably the air traffic 
facilities which it is the object of the Convention to ensure 
for the civil aircraft of all the contracting States.”— 
Official Bulletin No. 23 of the International Commission 
for Air Navigation, December 1935, p. 88. 

° For an interpretation of the first paragraph of article 
15, see ibid. The above-quoted comment is from Shaw- 
cross and Beaumont, op. cit., p. 58. 


Documents & State Papers 





who favor the application of restrictive measures 
to the entry of such aircraft, with the result that 
language is used that confuses everybody. Even 
the Chicago civil-aviation convention of 1944 is not 
without some ambiguities. It is thought that this 
statement can be made notwithstanding the fact 
that the drawing up of the Chicago convention was 
a monumental achievement. It is believed that 
this important achievement and the reaching of 
decisions on other important matters made the 
Chicago conference the most important interna- 
tional aviation conference that had been held up 
tothattime. It must be remembered that the dele- 
gates to the Chicago conference were working un- 
der pressure and that they were subjected to delays 
and distractions because of the prolonged contro- 
versies over the extent to which freedom of the air 
should be established, a subject which has always 
been of a very controversial nature and which will 
probably continue to be controversial in so far as 
the nations of the world are unable to agree upon 
principles that will meet with general acceptance. 
Although Shawcross and Beaumont were un- 
willing in 1945 to express an opinion on the legal 
effect of article 15 of the Paris convention, Major 
K. M. Beaumont, one of the two authors, seems to 
have had very positive views on the subject prior to 
the amendment of article 15 in 1929, as shown by a 
translation of an article published under his name 
in 1928,’ in which he made reference to serious 
questions having been raised in various quarters as 
to the correct interpretation of the Paris conven- 
tion, with special reference to the third paragraph 
of article 15, which in the French text read 
“L’établissement des voies internationales de 
navigation aérienne est subordonné & l’assentiment 
des états survolés”. After stating that article 16 
of the convention provided that reservations and 
restrictions could be imposed in favor of national 
aircraft in connection with commercial carriage 
between any two points in the same state, Major 
Beaumont made the following observations : 


It should be observed that nowhere in the French text 
of the Convention (which is the official text) is the word 
“ligne” mentioned nor is there any reference to regular 
commercial air services or air lines—The expressions used 
are “aircraft” (aeronefs), “route” (itinéraire) and “ways” 
(voies)—And it is only in Article 16 that any reference 
is made to “commercial transport of persons and merchan- 
dise”—From this it would appear that it was not intended 
to draw any distinction between different classes of private 


August 1948 


FREEDOM OF THE AIR 


aircraft except to the limited extent specifically mentioned 
in Article 16. So far therefore it would seem that it was 
intended that all private aircraft, whether privately 
owned and not used for hire or reward, or whether used 
commercially, either on regular air services or not, should 
be on the same footing. 


Turning to the steps which led up to the drafting 
of the convention as adopted in 1919, Major Beau- 
mont stated that it was found from a perusal of the 
procés-verbaux of the drafting committee that: 


(a) The original suggestion for the wording of para- 
graph 3 of Article 15 by the Aeronautical Commission was 


“The establishment of international lines of Communica- 
tion shall be subject to the consent of the States over which 
the flight takes place.” 


(b) Then, in order to make it clear that the word “lines” 
did not mean an air service, but did mean a geographical 
definition, the wording was altered to “ways”. 

(c) It was made clear during the discussions that the 
word “consent” did not imply an idea of restriction. 

(d) Finally the words “voies internationales de com- 
munication aérienne’ were altered to “voies interna- 
tionales de navigation aérienne”, and the paragraph 
reached the form in which it now stands. 


Major Beaumont considered that the Aeronautical 
Commission which prepared the convention in the 


form in which it was signed in 1919: 


1. Admitted the principle of freedom of the air, subject 
to State Sovereignty and necessary safeguards in connec- 
tion therewith, without discrimination as to nationality. 

2. Intended paragraph 3 of Article 15 to refer to deter- 
mined air routes, defined geographically, and not to the 
operation of a commercial air line or air service, regular 
or otherwise. A change in the draft was effected in order 
to make this more clear and the question of air services or 
commercial air lines was never even discussed. 

3. Intended the aircraft of air services and commercial 
air lines to be on the same footing as all other private 
aircraft, to which freedom of innocent passage is given by 
Article 2. 


Summarizing all the evidence available from considera- 
tion of the Convention as a whole and the proceedings 
which led up to the drafting of Article 15 Major Beaumont 
said it would seem that the following conclusions must be 
arrived at namely: 


1. All private aircraft of contracting States without dis- 
tinction have the right to use the air space of other con- 


* Beaumont, “Freedom of the Air and the Paris Conven- 
tion of 1919”, Zeitschrift fiir das gesamte Luftrecht, ZLR 
(1928), vol. 2, no. 1, p. 1. Major Beaumont is now one of 
the British members of the Legal Committee of Icao. 
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tracting States without landing provided that they (a) 
follow the route (itinéraire) if any, fixed by the State 
(0) land if required so to do, by signals. 


2. All private aircraft of contracting States without 
distinction have the right to fly from one contracting state 
to another provided, if required, they land at a Specified 
aerodrome and follow any route (itinéraire) which may 
have been duly defined. 


3. No route (itinéraire) followed by foreign aircraft 
shall be adopted or considered as a regular air way (voie 
aérienne) without the previous consent of the State over- 
flown. 

4. As freedom of innocent passage is given by Article 2 
to all private aircraft without distinction, if any state 
withholds consent to the use of any particular route 
(itinéraire) as an air way (voie aérienne), it follows that 
such state must agree to the creation, if required, of an 
air way (voie aérienne) over another route (itinéraire) 
but can define what such route is to be, if desired, including 
landing at a specified aerodrome on such route. 

5. Except so far as concerns commercial air traffic be- 
tween two points in one State, no contracting State can 
make any distinction between the private aircraft of con- 
tracting States, nor between the different categories of 
such private aircraft, whether commercial or not. 


In concluding his article, Major Beaumont made 
some personal observations of which the following 
is the substance: 


1. He stated that it might seem that some expla- 


nation was required as to why he had failed to 
put forward much, if any, evidence in support of 
the contention that the convention intended con- 
tracting states flown over to have control over 
regular international air lines or services. Hesaid 
that his answer was that his perusal of the con- 
vention and the steps which led up to its drafting 
in the form in which it was signed had failed to 
show any sound argument or evidence supporting 
such contention. Major Beaumont was referring 
to a statement made in the first part of his article 
that it had been argued that the meaning of the 
third paragraph of article 15 was that every state 
flown over had to give its consent before any route 
through or over such state could be used by inter- 
national aircraft as an airway, but that the para- 
graph gave the states flown over no control at all 
over private international aircraft, whether be- 
longing to a regular air line or not, using such 
airway, provided such aircraft duly observed the 
regulations laid down by the convention. On the 
other hand, he continued, it had been contended 
that the words “voies internationales de navigation 
aérienne” really meant “international air lines”, 
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ie., regular services operated by commercial air- 
craft of one state to or through other states, and 
that the intention of the third paragraph of article 
15 was that states flown over would be entitled to 
control the activities of regular international air- 
line operators. Major Beaumont stated that in 
fact in the case of one country at least the word 
“voie” had been translated to mean “ligne” in the 
official text of the country in question. The text 
of the Paris convention contains the following 
paragraph: 

Done at Paris, the 13th day of October, 1919, in a single 
copy which shall remain deposited in the archives of the 


French Government and of which duly authorized copies 
shall be sent to the contracting States. 


It was further stated that the convention had been 
signed in the French, English, and Italian lan- 
guages which were “equally authentic”. When 
the convention was amended in 1929 no change was 
made in the paragraph quoted above referring to 
the single copy deposited in the archives of the 
French Government, but it was stated in the 
amended form that the convention had been drawn 
up in French, English, and Italian and that in 
case of divergencies the French text would pre- 
vail. 

2. It appeared to him that the idea of individual 
state protection of private national air lines en- 
gaged in international traffic against foreign com- 
petition had grown up since the date of the 
convention and that it was this idea which had 
given rise to an attempt to place upon the wording 
of article 15 a construction it was not originally 
intended to bear. 

3. With a view to the avoidance of unnecessary 
trade barriers and in order to promote the best in- 
terests of international commerce and relations 
generally, it seemed that it would indeed be a 
tragedy if the airspace over states and aerodromes 
were to be placed respectively in a less favorable 
situation for certain aircraft than territorial 
waters and harbors according to maritime regula- 
tions. 

4. It was his own firm conviction that, as ob- 
viously no military considerations were involved 
and as state sovereignty was adequately safe- 
guarded, both national and international interests 
could best be served by maintaining the principle 
of affording similar facilities to all private air- 
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craft engaging in international flights without 
distinction. 


Provisions of the Habana Convention of 1928 


Under article IV of the multilateral convention 
on commercial aviation signed at Habana, Cuba, on 
February 20, 1928, each contracting state under- 
took in time of peace “to accord freedom of inno- 
cent passage above its territory to the private air- 
craft of the other contracting states, provided the 
conditions laid down in the present convention are 
observed”. The Habana convention did not con- 
tain any provision concerning the right of transit 
which corresponded to the wording of the first 
paragraph of article 15 of the Paris convention, 
nor was there any article in the Habana conven- 
tion stating that the operation of regular or sched- 
uled air-transport lines into or across the territory 
of a contracting state would be subject to the prior 
authorization of such state. Although there were 
several articles of the convention which gave the 
impression that the framers of the convention in- 
tended that the convention would establish the 
right of both commercial and noncommercial air- 
craft of any contracting state to conduct opera- 
tions into and across the territory of other con- 
tracting states, in practice the convention was not 
interpreted as granting the right to conduct a reg- 
ular or scheduled commercial air service into or 
across the territory of any contracting state with- 
out its prior authorization. 

The articles of the Habana convention, in addi- 
tion to article IV granting the right of innocent 
passage, which seemed to indicate an intention to 
establish a general right of entry and of transit for 
commercial aircraft, are as given below. 

Article XII reads in part as follows: 


While the states affirm the principle that the aircraft of 
each contracting state shall have the liberty of engaging 
in air commerce with the other contracting states without 
being subjected to the licensing system of any state with 
which such commerce is carried on, each and every con- 
tracting state mentioned in the certificate of airworthiness 
reserves the right to refuse to recognize as valid the cer- 
tificate of airworthiness of any foreign aircraft where in- 
spection by a duly authorized commission of such state 
shows that the aircraft is not, at the time of inspection, 
reasonably airworthy in accordance with the normal re- 
quirements of the laws and regulations of such state 
concerning the public safety. 

In such cases said state may refuse to permit further 
transit by the aircraft through its air space until such 
time as it, with due regard to the public safety, is satisfied 
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as to the airworthiness of the aircraft, and shall immedi- 
ately notify the state whose nationality the aircraft pos- 
sesses and the Pan American Union of the action taken. 


The quoted portion of article XII of the Habana 
convention would appear to give the impression 
that the only limitation on the right to engage 
in air commerce would be with respect to air 
worthiness requirements. 

Article XXI of the Habana convention reads: 


The aircraft of a contracting state engaged in inter- 
national air commerce shall be permitted to discharge 
passengers and a part of its cargo at one of the airports 
designated as a port of entry of any other contracting 
state, and to proceed to any other airport or airports in 
such state for the purpose of discharging the remaining 
passengers and portions of such cargo and in like manner 
to take on passengers and load cargo destined for a 
foreign state or states, provided that they comply with the 
legal requirements of the country over which they fly, 
which legal requirements shall be the same for native and 
foreign aircraft engaged in international traffic and shall 
be communicated in due course to the contracting states 
and to the Pan American Union. 


No article corresponding to article X XI of the 
Habana convention was included in either the 
Paris convention of 1919 or the Chicago conven- 
tion of 1944, although provisions similar to article 
XXI of the Habana convention were included in 
a number of bilateral air-navigation agreements 
concluded by the United States prior to the hold- 
ing of the Chicago Civil Aviation Conference of 
1944. However, unlike the Habana convention, 
these bilateral agreements very specifically pro- 
vided that the operation of regular or scheduled 
international air-transport services into the terri- 
tory of either party would be subject to its prior 
authorization. Therefore the effect of the provi- 
sion in the bilateral air-navigation arrangements 
was to accord rights similar to those granted in the 
Habana convention only with regard to non- 
scheduled operations. A state which was a party 
to a bilateral air-navigation agreement could 
specify the conditions under which it was willing 
to permit scheduled air lines of the other party to 
enter its territory. Insofar as the two states con- 
cerned did not in negotiating for the entry of 
scheduled air lines agree upon provisions that were 
inconsistent with the bilateral air-navigation 
agreements, the regulatory provisions of these 
agreements were applicable to the operation of 
scheduled lines authorized to enter the territory 
of either party. 
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Taken literally, the right to take on passengers 
and cargo for a foreign state or states, as specified 
in article X XI of the Habana convention, consti- 
tuted in effect a liberal grant without any specific 
restriction or limitation as to “capacity” or “rates”, 
et cetera, of what are now regarded as so-called 
fifth-freedom rights such as were contemplated by 
the international air-transport agreement drawn 
up at the Chicago Civil Aviation Conference of 
1944. However, as pointed out above, the restric- 
tive interpretation of the Habana convention ef- 
fectually prevented any enjoyment as a matter of 
right of any fifth-freedom privilege by foreign 
air lines under the terms of article XXI of the 
Habana convention. 

Reference might also be made to article XXX 
of the Habana convention which provided that any 
regulations relating to the operation of aircraft 
and the fixing of specified routes entered into by 
two or more contracting states for reasons of re- 
ciprocal convenience and interest “shall in no case 
prevent the establishment and operation of prac- 
ticable inter-American aerial lines and terminals”. 
This provision which would “guarantee equality of 
treatment of each and every one of the contracting 
states” was another indication of the apparent 
purpose of the framers of the Habana convention 
to encourage in every way the establishment and 
operation of regular international air-line services. 

It will be seen that from the point of view of the 
right to conduct regular or scheduled air services 
the practical result of the application of the Paris 
and Habana conventions was the same with re- 
spect to each of them. Countries that were parties 
to the Paris convention of 1919 appear to have 
taken advantage of the ambiguous wording of 
the last paragraph of article 15 before its amend- 
ment, in order to require prior authorization for 
the entry or transit of foreign scheduled aircraft, 
and in taking a similar position it is assumed that 
countries which became parties to the Habana con- 
vention relied upon the absence of any very spe- 
cific language in the convention which would have 
prevented them from requiring their prior au- 
thorization for air lines of a contracting state to 
conduct services into or across their territory. 
However, in order to make its position absolutely 
clear in advance, the Chilean Government ratified 


* Conference doc. no. 16. 
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the Habana convention with a reservation to the 
effect that the operation of regular air-transport 
services into or over its territory would be subject 
to its prior consent. Apparently none of the other 
contracting states took exception to this reserva- 
tion, probably because it was in line with the in- 
terpretation which they had given in practice to 
the terms of the convention. 


Position of the United States Concerning the 
Use of the Term “Innocent Passage” 


When the Chicago Civil Aviation Conference 
of 1944 was convened, the United States Delega- 
tion submitted the text of a proposed convention 
on air navigation. Under article 5 of that text 
each contracting state granted the right of aircraft 
of other contracting states engaged in scheduled 
air-line services to fly across its territory without 
landing and the right to make technical stops in 
such territory. However, a state could withhold 
or revoke such permission where substantial 
ownership or control of an air-transport enter- 
prise of another contracting state was vested in 
nationals of a state not a party to the convention. 
This right of transit was in addition to and not 
dependent upon any authorization for the opera- 
tion of scheduled air-line services as provided for 
in article 8. 

Under article 6 each contracting state agreed 
that, subject to compliance with local laws and 
regulations including the right to require landing, 
aircraft of other contracting states not engaged in 
the carriage of passengers, cargo, or mail for com- 
pensation or hire would have the right to make 
flights into or in transit across or to land in terri- 
tory under its jurisdiction, without the necessity 
of obtaining its prior permission. Each state 
could require that notice be given of the point and 
approximate time of arrival of the aircraft in its 
territory. 

Under article 7 each contracting state agreed 
that aircraft of other contracting states engaged 
in the carriage of passengers and cargo for com- 
pensation or hire on other than scheduled air-line 
services would have the right to make flights into 
or in transit across territory under its jurisdiction 
and to make technical stops without the necessity 
of obtaining its prior permission, subject to the 
right to require landing. Such aircraft would 


Documents & State Papers 





ri- 
ity 
ite 
nd 


its 


ed 
red 
m- 
ine 
nto 
ion 
ity 
the 
uld 


rs 


also, subject to provisions of article 21,° have the 
right to take on or discharge passengers and cargo, 
“subject to the right of the state flown over to im- 
pose such regulations, conditions or prohibitions as 
it may consider necessary”. The state whose ter- 
ritory was flown over could require that notice be 
given of the point and approximate time of arrival 
of the aircraft. 

Article 8 provided that, except as may otherwise 
be permitted by the contracting states directly con- 
cerned, the taking on and discharge of passengers, 
cargo, and mail by a scheduled air-line service of 
any contracting state in the territory of one or 
more other contracting states would be dependent 
upon the consent of such other state or states and 
would be governed by the terms of a special agree- 
ment on the subject between the states concerned. 
Special agreements relating to scheduled air-line 
services would be subject to all the applicable pro- 
visions of the convention. The last paragraph of 
article 8 read : 


“No Contracting State shall agree with any foreign 
nation or an air transport enterprise of any foreign nation 
to grant exclusive rights of air commerce to such foreign 
nation or air transport enterprise, and no Contracting 
State shall obtain such rights from any foreign nation or 
deny to the other Contracting States full opportunity to 
seek rights of air commerce for their aircraft.” 


Although certain other delegations at the Chi- 
cago Civil Aviation Conference made use of the 
term innocent passage in the discussions at the con- 
ference it will be observed that the proposed air- 
navigation convention submitted by the United 
States Delegation made no mention of innocent 
passage. During the course of the deliberations of 
the conference a statement was made on behalf of 
the United States Delegation objecting to the in- 
clusion of any reference to the right of innocent 
passage because of the uncertainty as to how the 
term would be applied in practice in any conven- 
tion to be drawn up at Chicago, and the term does 
not appear in any of the agreements adopted at 
Chicago. 

The entry of non-scheduled aircraft is dealt with 
in article 5 of the convention on international 
civil aviation as drawn up at Chicago in 1944. 
That article reads: 


Each contracting State agrees that all aircraft of the 
other contracting States, being aircraft not engaged in 
scheduled international air services shall have the right, 
subject to the observance of the terms of this Convention, to 
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make flights into or in transit non-stop across its terri- 
tory and to make stops for non-traffic purposes without the 
necessity of obtaining prior permission, and subject to 
the right of the State flown over to require landing. Each 
contracting State nevertheless reserves the right, for 
reasons of safety of flight, to require aircraft desiring to 
proceed over regions which are inaccessible or without 
adequate air navigation facilities to follow prescribed 
routes, or to obtain special permission for such flights. 

Such aircraft, if engaged in the carriage of passengers, 
cargo or mail for remuneration or hire on other than 
scheduled international air services, shall also, subject to 
the provisions of Article 7,” have the privilege of taking 
on or discharging passengers, cargo, or mail, subject to 
the right of any State where such embarkation or dis- 
charge takes place to impose such regulations, conditions 
or limitations as it may consider desirable. 


Although the omission from article 5 of the 
Chicago convention of any reference to the term 
innocent passage constituted an improvement over 
similar provisions in other conventions, it will be 
observed that the right to make flights into and 
to fly in transit across the territory of a contracting 
state without the necessity of obtaining permission 
from such state was made subject in article 5 to the 
right of the state flown over to impose restrictions 
on the right of flight to such extent as to render 
it difficult to determine how the article will in 
practice be interpreted. The problem has been 
under study by the International Civil Aviation 
Organization (Icao) and the interested govern- 
ments. 

Article 6 of the Chicago convention which pro- 
vides that no scheduled international air service 
may be operated over or into the territory of a 
contracting state, except with the special permis- 
sion or other authorization of that state and in 
accordance with the terms of such permission or 
authorization, appears to be sufficiently clear. 

The conclusion to be drawn from the applica- 
tion of the Paris air-navigation convention of 1919 
and the Habana convention on commercial] aviation 
of 1928 seems to be that the framers of these con- 


* Article 21 provided in effect that air commerce for hire 
originating and terminating in territory of a contracting 
state (cabotage) could be reserved to national aircraft. 

” Article 7 provides that each contracting state shall 
have the right to refuse permission to the aircraft of other 
contracting states to take on, in its territory, passengers, 
mail, and cargo carried for remuneration or hire and 
destined for another point within its territory (cabotage). 
Such a provision is generally included in air-navigation 
agreements. 


317 





FREEDOM OF THE AIR 


ventions were disposed to go much further in the 
direction of establishing freedom of the air than 
the governments of the states which later became 
parties to these charters. These governments for 
possible economic, political, security, or safety 
reasons preferred to adopt in actual practice a 
more conservative approach to the problem. In 
the case of the Paris convention this point is of 
particular interest in view of the fact that the 
Paris convention was drawn up immediately after 
the First World War and with an apparent reali- 
zation of all the military considerations that were 
involved. Having in mind the history of the 
application of the Paris and Habana conventions, 
it is not so difficult to understand why delegates 
to the Chicago Civil Aviation Conference were 
unwilling to have article 5 of the Chicago conven- 
tion so worded as to give the impression that the 
right of entry was being granted to the operators 
of non-scheduled aircraft on very broad terms and 
with the imposition of very little restriction on 
such right of entry. 


Freedom vs. Sovereignty 


It will be noted that in the early discussions of 
aviation law the concept of freedom of the air 
was discussed as opposed to the concept of sover- 
eignty over the air and that these discussions cul- 
minated in the adoption of article I of the Paris 
convention of 1919 stating that the high contract- 
ing parties recognized that every power has com- 
plete and exclusive sovereignty over the airspace 
above its territory. A similar provision was in- 
cluded in article I of the Habana convention of 
1928 and in article 1 of the Chicago civil-aviation 
convention of 1944. This principle is now so 
firmly established throughout the world by inter- 
national agreement and aviation legislation of the 
various governments, including our own, that it is 
no longer open to question. The early proponents 
of the theory of freedom of the air seem in general 
to have conceded that under this doctrine the states 
whose territory was flown over would have the 
right to adopt and apply such measures as were 
deemed necessary for the security of persons and 
property on the surface. It is believed that this 
demonstrated the fundamental weakness of the 
theory of complete freedom of the air, because if 
it be admitted that the state flown over might take 
steps to safeguard the persons and property on the 
surface, the question arises whether it would have 
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been feasible to place any limitation on the meas- 
ures that might have been adopted by a subjacent 
state to protect its interests. Therefore, such 
states may have in effect placed such obstacles in 
the way of flight by foreign aircraft as would have 
constituted, for all practical purposes, a barrier 
against the navigation of such aircraft over their 
territory. 

Any discussion of the right to conduct inter- 
national air navigation must necessarily be predi- 
cated upon the fact that the doctrine of complete 
freedom of the air has been rejected by the nations 
in favor of the doctrine of sovereignty and that 
insofar as the various governments are disposed to 
agree to arrangements for permitting the entry of 
foreign aircraft, this is generally done under the 
terms of an international agreement to which a 
government may become a party and from which 
it is free to withdraw by giving the notice required 
under the terms of the agreement. In the absence 
of an international agreement on the subject, 
states have permitted the entry of foreign aircraft 
under special permits, usually on the basis of rec- 
iprocity. However, there has been an increasing 
tendency to deal with the entry of scheduled inter- 
national air-transport services through reciprocal 
bilateral air-transport agreements. As an illus- 
tration of how a state may subscribe by interna- 
tional agreement to certain principles within the 
concept of freedom of the air one may cite the 
international air-services transit agreement drawn 
up at the Chicago Civil Aviation Conference of 
1944 under which each contracting state grants to 
the other contracting states, subject to the condi- 
tions specified in the agreement, the following 
freedoms of the air in respect of scheduled inter- 
national air services: 

(1) The privilege to fly across its territory without 
landing; 

(2) The privilege to land for non-traffic purposes. 


This multilateral agreement represents a forward 
step in the direction of establishing freedom-of- 
the-air principles so far as it is possible to do so. 
The United States and a number of other coun- 
tries have become parties to this agreement. 
However, as indicated above a state in entering 
into an international aviation agreement is acting 
consistently with its exercise of sovereignty over 
its airspace, since as stated it is free to withdraw 
from the agreement if it considers that operations 
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thereunder would no longer be in its interest. 

Another agreement that might be cited is the 
international air-transport agreement drawn up 
at the Chicago Civil Aviation Conference of 1944. 
Under this agreement each contracting state 
grants to the other contracting states, under the 
conditions set forth in the agreement, the follow- 
ing freedoms of the air in respect of scheduled 
international air services: 


(1) The privilege to fly across its territory without 
landing ; 


(2) The privilege to land for non-traffic purposes; 
(3) The privilege to put down passengers, mail and 


cargo taken on in the territory of the state whose nation- 
ality the aircraft possesses ; 


(4) The privilege to take on passengers, mail and cargo 
destined for the territory of the state whose nationality 
the aircraft possesses ; 


(5) The privilege to take on passengers, mail and cargo 
destined for the territory of any other contracting state 
and the privilege to put down passengers, mail and cargo 
coming from any such territory. 


The international air-services transit agreement 
(two freedoms) has been accepted by a much 
larger number of countries than have accepted the 
international air-transport agreement (five free- 
doms). Several countries, including the United 
States, which accepted the five-freedoms agree- 
ment have withdrawn from it." The reluctance 
on the part of governments to become bound by the 
five-freedoms agreement appears to have been due 
largely to the controversial nature of the so-called 
fifth-freedom privilege granted by the agreement 
and their unwillingness to grant this freedom 
without restrictions designed to safeguard their 
own air traffic against what they consider to be 
unwarranted competition. This appears to be an- 
other instance in which the framers of an inter- 
national agreement provided for more liberal 
treatment with regard to the operation of interna- 
tional air services than many governments were 
willing later to confirm. 

Mention might also be made in passing of the 
efforts recently made to bring about the adoption 
of a multilateral convention covering the opera- 
tion of international air-transport services. This 
proposed convention was considered by Icao 
assemblies and at a recent conference in Geneva. 
Considerable progress has been made in the study 
of the subject by Icao and the various govern- 
ments, but it has not yet been possible to have a 
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text adopted and signed at an international con- 
ference. Such a convention would stabilize in 
many respects the conditions under which the air 
lines would conduct international operations by 
the adoption of uniform principles to be applied 
with respect to the controversial subjects of ca- 
pacity, rates, and other issues. There were two 
schools of thought with regard to the fundamental 
question whether the proposed multilateral air- 
transport convention should grant the right to con- 
duct scheduled international air services or 
whether the convention should leave the various 
governments free to deal with the matter through 
bilateral negotiations. The United States was in 
favor of having the multilateral convention so 
drafted as to leave the contracting states free to 
deal with the entry of foreign air-transport serv- 
ices through bilateral negotiations. This Govern- 
ment has concluded a number of bilateral. air- 
transport agreements with foreign governments 
granting reciprocal rights with regard to the 
operation of scheduled international air services. 


Seme Illustrations of the Application by the 
United States of the Doctrine of Sovereignty 
over the Airspace 


Article 1 of the air-navigation arrangement be- 
tween the United States and Italy which became 
effective October 3, 1931, contains the following 
paragraph: 

The right of aircraft of either country to enter the 


tertitory of the other country shall be understood to 
include the right of transit across such territory. 


However the arrangement with Italy did not 
grant any right to operate scheduled international 
air-transport services and made the operation of 
regular lines of either country in territory of the 
other subject to the latter’s prior consent. 

When the United States entered into bilateral 
air-navigation arrangements with Norway and 
Sweden in 1933 and Denmark in 1934, this Gov- 
ernment agreed to the usual formula to the effect 
that the operation of a scheduled air-line service by 
a carrier of the one country in territory of the 
other shall be subject to the prior consent of such 
other country. However, in each of these instances 


“ For a list of countries that had become parties to the 
Chicago civil-aviation convention and the Two and Five 
Freedoms agreements as of Apr. 1, 1948, see Department 
of State Bulletin of May 9, 1948, pp. 612-614. 
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this formula was followed by a provision reading 
as follows: 


Each party to this arrangement agrees that its consent 
for operations over its territory by air transport com- 
panies of the other party may not be refused on unreason- 
able or arbitrary grounds. 


As pointed out elsewhere in this article, while 
the delegates to the extraordinary session of the 
International Commission for Air Navigation 
held in Paris in 1929 refused to adopt the principle 
of outright “freedom of the air”, they nevertheless 
passed a resolution requesting that Commission to 
recommend to the parties to the Paris convention 
of 1919 that they not refuse, except on reasonable 
grounds, the authorization required by the last 
paragraph of article 15 of the convention as re- 
vised in 1929. It is of interest in this connection 
to note that the additional clause which was in- 
serted in our bilateral air-navigation arrange- 
ments with Norway, Sweden, and Denmark is 
substantially in accord with the recommendation 
which the International Commission for Air Nav- 
igation was requested in 1929 to make to the 
parties to the Paris convention, notwithstanding 
the fact that the United States had not actually 
ratified that convention. So far as is known, this 
additional clause in the arrangements with Nor- 
way, Sweden, and Denmark constituted an inno- 
vation, since apparently such a provision had not 
generally been included in aeronautical agree- 
ments between governments. : 

It is of further interest to observe that in April 
1939 the United States granted to Trans-Canada 
Air Lines permission to fly across the State of 
Maine, without stopping, in the operation of a 
regularly scheduled service between Montreal and 
Moncton, New Brunswick. When the United 
States and Canada entered into an air-transport 
arrangement effective August 18, 1939, the fol- 
lowing provision was included in the arrangement : 

Each of the Parties agrees, subject to compliance with 
its laws and regulations, to grant to air carrier enter- 
prises of the other Party permits for non-stop services 


through the air space over its territory between two points 
within the territory of the other Party ... [Nore. This 


“For a statement of the reasons why the convention 
was returned by the Senate to the Department of State 
without the Senate’s having taken action thereon, see 
Hackworth’s Digest of International. Law, vol. IV, p. 363. 


provision did not however apply to flights between the 
United States and Alaska.] 


Provisions granting certain rights of transit 
have been included in a number of bilaterial air- 
transport agreements concluded by the United 
States since the Chicago Civil Aviation Con- 
ference of 1944, including the air-transport agree- 
ment entered into with Canada in February 1945 
which superseded the 1939 agreement with that 
country. 

An explanation as to the difference between the 
bilateral air-navigation agreements and the bi- 
laterial air-transport agreements concluded by the 
United States may be of interest. Prior to the 
Chicago Civil Aviation Conference of 1944 the 
United States entered into bilaterial air-naviga- 
tion agreements with a number of European coun- 
tries and with Canada and the Union of South 
Africa. These agreements contained a number of 
the basic principles of the Paris air-navigation con- 
vention of 1919 and were considered to be de- 
sirable as working arrangements, in view of the 
fact that the United States never ratified the Paris 
convention.” Each of these air-navigation 
agreements dealt with the conditions under which 
civil aircraft of either country would be permitted 
to operate in the other country and provided that 
the operation in either country of scheduled air- 
transport services by aircraft of the other country 
would be subject to the prior consent of the country 
in which the aircraft were to be operated. The 
bilaterial air-transport agreements have dealt 
specifically with the operation of scheduled air- 
transport services. The United States has not 
since the adoption of the Chicago convention on 
international civil aviation continued the negoti- 
ation of the series of bilaterial air-navigation 
agreements that were entered into before the Chi- 
cago Civil Aviation Conference of 1944 was held. 


Views of Dr. Albert Roper on Freedom of the Air 


Prior to the meeting of the Chicago Civil Avia- 
tion Conference of 1944, Dr. Albert Roper, for- 
merly Secretary General of the International 
Commission for Air Navigation, functioning 
under article 34 of the Paris convention of 1919, 
prepared a document in which he maintained that 
there was no necessity for adopting a new conven- 
tion to take the place of the Paris convention. He 
contended that freedom of the air could be 
achieved to such extent as would be feasible within 
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the framework of the Paris convention or, if neces- 
sary, by some appropriate amendment of that 
convention.” 

Dr. Roper, in his capacity as reporter general of 
the aeronautical commission of the Peace Confer- 
ence of 1919 submitted the text of the Paris con- 
vention to the Supreme Council of the Peace Con- 
ference on September 27, 1919. In view of his 
connection with the drafting of the Paris conven- 
tion and his long tenure of office as Secretary Gen- 
eral of the International Commission for Air Navi- 
gation it is not difficult to understand why he felt 
that that convention could meet all the modern 
requirements of international air navigation. 
However, while the writer of the present article 
believes that there is considerable merit in Dr. 
Roper’s views on freedom of the air, he does not 
agree with the views expressed by him that the 
Paris convention, with perhaps some amendment, 
would have been adequate to deal with the new 
problems facing international aviation after the 
Second World War. It is thought that the time 
had arrived when a more elaborate convention to 
replace both the Paris and Habana conventions 
was necessary. 

As the documents submitted by Dr. Roper re- 
ferred to above contained a very interesting discus- 
sion of the doctrine of freedom of the air, it is 
believed that some quotations of his views are de- 
sirable as they have an important bearing on the 
points brought out in the present article. These 
quotations are as follows: 


. . . AS was recently to be read in some newspapers, the 
principle of the complete sovereignty of the States over 
air space above their territory, enables the Governments 
to raise such obstructions that it is urgent to return to the 
system of “Freedom of the Air” which was recommended 
in 1901. 

Such recommendations pre-suppose that the development 
of air traffic would be immensely facilitated by the second 
system and very much hindered by the first. 

They should, however, observe that between the prin- 
ciple of “freedom” tempered by the right to impose such 
restrictions as they would deem necessary in order to en- 
sure their conservation, which the States would certainly 
maintain, and the principle of “sovereignty” under the 
engagement, taken by the States, to grant a maximum of 
facilities, there is no difference in practice. 

In 1919, the Governments preferred to put forward the 
principle of sovereignty, undoubtedly because it is the 
most acceptable, and no Government proposed, from 1919 
to 1939, to give up that principle: it may be doubted that it 
would be different today, because, if many speak in the 
press about “Freedom of the Air’, it is not an absolute 
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“Freedom of the Air” that certain Governments have in 
mind, but solely a freedom greater than that which air 
traffic enjoyed before the war. 

It must be underlined that the Governments, without 
being impeded by the provisions of the Convention of 
1919, could have shown themselves, if such had been their 
intention, much more liberal than they have been, be- 
cause, if that Convention recognizes the sovereignty of 
States over the air space above their territory and fore- 
sees that they may prohibit flying over certain regions 
and compel aircraft to follow certain routes, it does not 
oblige the Governments to create such prohibited areas, 
nor to fix such compulsory routes, and these Governments 
could have renounced and could still renounce tomorrow 
raising such obstructions against air traffic. 


Dr. Roper raised the question as to what were 
the new facilities which the reformers would ask 
for in the postwar era in order to promote the full 
development of air traffic. By way of answering 
his own question he stated that some of the re- 
formers, without making their thoughts precise, 
deemed it sufficient to ask in the press that the 
system of freedom of the air be established, and 
he then proceeded to make the following observa- 
tions: 


If they mean the faculty, for an aircraft of any type 
and of any country, to fly without any restriction, over 
any territory whatsoever, and consequently to land, volun- 
tarily or not, anywhere, the proposal has no chance of 
being accepted, for everyone knows that the traffic of 
foreign aircraft over the territory of any State entails 
for that State certain obvious risks, against which the 
States must impose certain rules for flying in or over, or 
for landing on its territory. It is then obvious that such 
State can therefore only admit over its territory aircraft 
belonging to States which have engaged in obliging their 
aircraft to comply with such rules, that such rules should 
necessarily be unified, and that this system of “Freedom 
internationally regulated” should consequently be defined 
in a Convention. 


Other reformers declare that air traffic shall be en- 
tirely “free above a certain altitude”: they would meet the 
same objections as the pioneers of total freedom, with 
this complication that a delicate discussion would certainly 
be raised on the necessarily optional choice of the altitude 
above which the States would renounce their sovereignty. 

Finally, other reformers think that the present prin- 
ciple of complete sovereignty should be maintained, but 
that the States should grant traffic facilities much more 
substantial than those provided for in the convention of 
1919. 





* Doc. 327 of the Secretariat General, Paris, Sept. 28, 
1944. Dr. Roper is now Secretary General of the Inter- 
national Civil Aviation Organization (Icao). 


321 








FREEDOM OF THE AIR 


Dr. Roper stated that the proposal referred to 
in the last paragraph quoted above was already 
universally admitted but that there remained the 
necessity for defining the extent to which increased 
facilities should be granted for air traffic. In that 
connection he cited the report of the British Joint 
Air Transport Committee of 1943 which stated 
that in its widest meaning, air freedom presented 
three aspects very clearly defined: 


“Freedom of air passage; 

“Freedom of access to the ground organization 
of aviation; 

“Freedom of air commerce.” 


Dr. Roper stated that such definitions were given 
in the report of the British Joint Air Transport 
Committee to show how far the application of the 
theory of freedom of the air could go when taken 
in its “widest meaning” and that this Committee 
certainly did not intend to suggest that its Govern- 
ment propose the adoption of so liberal a system 
extended at once to all aircraft of all countries. 
In order to illustrate his point, Dr. Roper made 
the following statements in which he took occasion 
to refer to his understanding of the reason why 
the Habana convention on commercial aviation 
was not more generally ratified : 


That convention enables, in effect, the Contracting 
States to reserve internal traffic (cabotage) for their na- 
tional aircraft, and the fact that such convention grants 
to the aircraft of all Contracting States the right to 
engage, in all these States, in the remaining commercial 





traffic (import, export, transit), explains undoubtedly that 
ten American States have refrained from ratifying that 
convention. It is improbable that a new endeavour, on 
a world scale, would have any chance of obtaining more 
success. 

We think consequently that serious reformers are con- 
tent to limit themselves to providing for the granting, in 
the international convention of tomorrow, of freedom of 
passage and of freedom of access to the ground organiza- 
tion, while leaving to the interested States the task of 
negotiating in special agreements the facilities to be 
granted to air commerce. 

This is, however, precisely what the Paris Convention 
of 1919 has done. In this Convention: 


the freedom of innocent passage is expressly recognised in 
Article 2, 


the freedom of access to the ground organization is granted 
by Article 24, 


the faculty of organising the commercial traffic of avia- 
tion by special protocols from State to State is provided 
in Article 36. 


Cenelusion 


When one considers how deeply rooted has been 
the practice of nations in restricting the entry of 
foreign aircraft it would seem that they will con- 
tinue to reject the idea of complete freedom of the 
air, although it is quite possible that through an 
evolutionary process the various governments may 
be disposed to accord, usually by international 
agreements, more liberal treatment with respect 
to the entry of foreign aircraft, with a view to giv- 
ing effect to the principle of freedom of the air to 
such extent as may be warranted by experience. 


(Note: The above study was written by Stephen 
Latchford of the Office of the Legal Adviser, on detail to 
the Aviation Division, Department of State. Mr. Latch- 
ford was Chairman of the United States Section of the 
International Technical Committee of Aerial Legal Experts 
(Ci1TEejA) until the work of that Committee was taken 
over by the Legal Committee of the International Civil 
Aviation Organization (Icao). He was recently appointed 
a member of that Legal Committee.] 
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America’s Interests in Hungarian Struggle 


for Independence 


Hungarian Revolution of 1848—49 


Events in eastern Europe during the nineteenth 
century were normally not of major interest to the 
British, French, and American public; however, 
on several occasions the struggle of one or another 
eastern European people for independence evoked 
a remarkably high degree of sympathetic attention 
and moral support in the Western countries. Con- 
spicuous instances were the Greek War of Inde- 
pendence in 1821-30, the Polish revolts of 1830-31 
and 1863-64, and the Bulgarian rising against 
the Turks in 1875-76. In each case the element 
that principally served to focus Western sympathy 
was the idea of a struggle against great odds for 
liberty and national self-determination. For 
similar reasons the Hungarians in their struggle 
against Hapsburg domination in 1848-49 were 
conspicuously successful in capturing the admira- 
tion and firing the enthusiasm of the Western 
public. 

The occasion was the Hungarian War of Inde- 
pendence; the cause, the struggle of the Hungarian 
nation against unconstitutional despotism. But 
1848 was a year of universal revolution in Europe, 
and the fact that, with the whole Continent in 
revolt, the Hungarians could evoke such great 
sympathy in England and America was a corol- 
lary of three circumstances. The first of these 
was the series of brilliant Hungarian military vic- 
tories won over the armies of the Hapsburg 
monarchy; the second, the continuation of the 
struggle in Hungary even after the collapse of the 
other democratic revolts; the third, the interven- 
tion of the Russian Tsar, at that time the incarna- 
tion of barbaric despotism in Western eyes. 


I. THE HUNGARIAN REVOLUTION AND 
WAR OF INDEPENDENCE 


At the end of the Napoleonic Wars, the King- 
dom of Hungary, whose legalistic independence 


August 1948 


had been acknowledged by the ruling Hapsburg 
dynasty in 1790, was at least a hundred years be- 
hind the political and economic stage of develop- 
ment then prevalent in western Europe. The 
reasons for this lag must be sought in the Turkish 
wars and conquest of Hungary during the six- 
teenth and seventeenth centuries and, after the ex- 
pulsion of the Turks, in the reactionary character 
of the ruling oligarchy, the majority of which was 
content with governing the country on behalf of 
the foreign (Hapsburg) dynasty as long as its 
own feudal privileges remained intact. 

The slow infiltration of liberal ideas propagated 
in England, America, and France, and the con- 
current intensification of national consciousness 
ushered in an era of reform, which was making 
slow progress toward political and economic 
modernism during the second quarter of the nine- 
teenth century. The cause of reform was 
championed by two factions: one, under Count 
Istvan Széchenyi, scion of one of the great oli- 
garchical families, maintained that economic re- 
generation and prosperity must precede political 
reform ; the other, under Lajos Kossuth, a country 
lawyer who sprang from the class of the impov- 
erished gentry, demanded immediate political 
changes in the European liberal tradition in order 
to transform feudal Hungary into a parliamentary 
nation-state on the Anglo-French model. 

This policy was doomed to failure because all 
the existing realities were against it. Liberal in- 
stitutions were impossible in a country where the 
middle class was only in an incipient stage of 
development ; a nation-state could not be organized 
in a territory inhabited by more than seven na- 
tionalities ; the achievement of complete independ- 
ence from a powerful ruling house (one of the 
pillars of the Holy Alliance against such revolu- 
tionary strivings) was a distinct improbability, 
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especially since it would have meant the impair- 
ment of the European balance of power. Yet the 
generation of democratic reformers who were to 
lead the struggle for these unattainable objectives 
could be held exclusively responsible for their 
failure only if they had provoked the revolution 
of 1848 with the complete plan already formulated 
in their minds in its final shape. This was not the 
case. The history of the years 1848-49 in Hun- 
gary is that of a liberal nationalistic movement, 
encouraged by foreign examples, only to be forced 
on the defensive by a combination of external 
forces under the impact of which total defeat 
follows upon a gradual radicalization born of 
despair and defiance. 

At the end of February 1848 the Diet of the 
archaic Hungarian Estates had been sitting in 
Pozsony (now Bratislava) for almost four 
months. The old division between conservative 
and liberal reformers still obtained : the Széchenyi 
faction was pushing the cause of economic reform 
in the guise of a grandiose nation-wide transpor- 
tation network ; the Kossuth party was demanding 
redress for the Government’s violation of adminis- 
trative autonomy. There was little doubt that 
some reforms of a moderate nature would be 
enacted, especially after Kossuth came to an agree- 
ment with the conservatives that the opposition, 
instead of the immediate introduction of parlia- 
mentary constitutionalism, would be content with 
transforming the sections of the absolutistic 
Government Council (with the exception of 
financial, military, and foreign affairs) into execu- 
tive agencies responsible to the Diet. The cause 
of social reform was also making headway: atavic- 
ity (the inalienability of hereditary noble land) 
as well as feudal obligations had been abolished 
(although the latter only in principle), partly 
because of rural unrest caused by the poor crops 
of 1846 and 1847. In the city of Pest—at that 
time still a municipality separate from its twin 
town of Buda—there were queues waiting for the 
distribution of free bread.? 

In the middle of the nineteenth century Buda- 


*The narrative of events presented in the following 
pages, but not necessarily their interpretation, is based 
mainly on part III, chapter I, “Revolution and War for 
Independence” in B&lint H6man and Gyula Szekfii, Magyar 
térténet (Budapest, 1928-34), vol. VII, pp. 216-268. 

* Gyula Illyés, Petéfi (3d ed., Budapest, 1945), p. 217. 

* Magyar Nemzet (Budapest), Feb. 17, 1948. 
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pest, with a combined population in excess of 
100,000, was the only Hungarian urban district 
worthy to be called a city. Industrialization was 
just beginning; on the eve of the revolution the 
Pest side of the city had 40 industrial plants em- 
ploying 753 workers.’ The citizenry was still pre- 
dominantly German-speaking (Pozsony, the legis- 
lative capital of Hungary, was compactly Ger- 
man), but the Pest population included an 
extremely nationalistic and liberal body of univer- 
sity students and other intellectuals who had been 
receiving their mental alimentation from Paris 
and the West for approximately two decades, 
Outstanding among these young men—loosely des- 
ignated the “Young Hungary” movement—was 
the 25-year old poet Sandor Petéfi, in whom the 
great romantic tradition of the West had been 
fused with the radical, populist nationalism of a 
nonindustrial eastern country. 

The news of Louis Philippe’s fall in Paris on 
February 22-24, 1848, caused scarcely a ripple 
among the German burghers of Pozsony; in the 
Diet, however, Kossuth correctly appraised its 
significance and accordingly, on March 3, in- 
creased his demands to include constitutional 
government not only for Hungary but also for all 
the Hapsburg lands. On March 13 the revolution- 
ary chain reaction reached Vienna and destroyed at 
a blow the repressive Metternich system. On the 
following day Kossuth again widened his demands 
to include freedom of the press, trial by jury, 
popular representation, and union of Hungary 
with the detached principality of Transylvania. 

This was the natural reaction of the parliamen- 
tary leader to the sudden change in the European 
political atmosphere; in Pest, in “Young Hun- 
gary” circles, the fall of Metternich had quite a 
different result. The news reached the Café 
Pilvax, the headquarters of the movement, at about 
10 o’clock in the evening of March 14 and burst 
among the young men already mesmerized by the 
success of the Paris revolution like one of the 
bombshells of which the city was to have its full 
quota before long. The night was spent in fever- 
ish preparations. Early in the morning the stu- 
dents marched on the leading Pest printing plant, 
seized a press “in the name of the people”, and 
ran off Petéfi’s inflammatory “National Song” 
without benefit of the censor. They also printed 
their political objectives in 12 points, listed under 
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the title, “What the Hungarian Nation Demands”, 


which corresponded in substance with Kossuth’s: 


program. In the afternoon a mass meeting before 
the National Museum heard Petéfi declaim his 
rousing new poem. Then a swollen multitude 
marched on the City Hall in Pest and invaded the 
chambers of the Government Council in Buda. 
The terrified councilors accepted the “twelve 
points”, demobilized the militia, which stood idly 
by while the crowd, perhaps in unconscious imita- 
tion of the great tableau of the Bastille, liberated 
the socialist revolutionary Mihaly Tancsics from 
prison. The ides of March had come in Buda- 
pest, but no blood flowed. It was a true “glorious 
revolution”, effective and irresistible and so com- 
pletely successful that factional historians are still 
debating whether it was the work of the bourgeoi- 
sie, the peasantry, or the proletariat.‘ 

The events in Vienna had frightened into sub- 
mission the camarilla which was ruling in the name 
of the imbecile Emperor Ferdinand; the uprising 
in Pest struck a chill in the hearts of Kossuth’s 
conservative opponents. Both had to yield. On 
March 17 the first responsible Hungarian Cabinet 
was appointed under the premiership of Count 
Lajos Batthyiny, with Kossuth as his Minister 
of Finance, Széchenyi as Minister of Transporta- 
tion, and Ferenc Deak (whose greatest political 
achievement, the Constitutional Compromise, was 
to be accomplished in 1867) as Minister of Justice. 
On April 11, Ferdinand, in his capacity as King of 
Hungary, affixed his signature to the so-called 
March Laws, transforming Hungary into a mod- 
ern parliamentary nation-state, governed by an 
annual parliament elected on the basis of a wide 
popular franchise. In the social sphere, too, far- 
reaching reforms were enacted. The nobility lost 
its tax-exempt status ; the Church, its tithes ; feudal 
obligations, atavicity, and baronial jurisdiction 
were abolished, but the landowners were to be com- 
pensated by the Government. Serfdom thus dis- 
appeared, at least as far as feudal tenants were 
concerned ; as for the contractual agrarian laborers 
and share croppers (2sellérek) , their economic po- 
sition was to remain virtually unchanged for over 
half a century. Other laws abolished censorship 
and introduced jury trials for press offenses, de- 
clared the equality of religious denominations, 
sanctioned union with Transylvania, established a 
national red-white-green tricolor, and assured the 
continued functioning of county assemblies. 
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HUNGARIAN INDEPENDENCE 


The revolution so far had been predominantly 
constitutional and social. The changes effected 
seemed radical only according to local standards; 
in comparison with Western institutions they 
seemed mild and long overdue. There is no evi- 
dence that Kossuth at this time was contemplating 
more far-reaching changes. The gradual leftward 
shift in his position and the corresponding increase 
in the influence of his radical reform wing came 
about in consequence of external and internal re- 
sistance to the reforms already achieved. External 
resistance came from the camarilla in Vienna, 
which had consented to the abolition of the status 
quo only under duress and was planning to recoup 
its lost position at the first favorable opportunity ; 
internal opposition reached its most dangerous 
form among the national minorities, who by this 
time had also been infused with the spirit of 
modern nationalism and who refused to accept 
the concept of a unitary Hungarian nation-state 
in which hegemony was to be vested in the 
Magyars. It was perhaps Kossuth’s basic mistake 
that he failed to reckon with the awakened na- 
tionalism of the non-Magyar inhabitants of the 
Hungarian Kingdom and that he did not foresee 
the next logical step of the Hapsburg camarilla: 
the exploitation of anti-Magyar resentment among 
the minorities to bring about a re-establishment of 
the status quo ante. 

The most articulate of these minorities were 
the Croatians, whose country had been a kingdom 
“associated” with Hungary since the twelfth 
century in approximating the same relationship 
existing between Hungary and Austria. Ten 
days after the revolution in Pest, a Croatian na- 
tional committee in Zagreb openly demanded the 
revision of the existing connections with Hungary 
and the establishment of a parliamentary Croatian 
nation-state. The leader of the Croatian move- 
ment was Baron Joseph Jellachich, pro-Hapsburg 
and anti-Magyar, upon whom Vienna, five days 
after the appointment of the Hungarian Cabinet, 
was quick to bestow the office of Croatian Banus 
(viceroy). Jellachich was a formidable military 
leader who could easily enlarge his command of 


* Gyula Szekfii, in Magyar térténet, vol. VII, pp. 226-227, 
ascribes the success of the Budapest revolution to the 
intelligentsia; Gyula Illyés, in Petdfi, pp. 218-219, to the 
peasantry; Jézsef Révai, in Lajos Kossuth (Moscow, 
1944), pp. 43 ff., to “the people of Pest.” 
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Imperial regiments by the addition of Croatian 
irregulars. This military threat to the new 
Hungarian state was made acute by the national- 
istic agitation among the Serbs of the southern 
marches, the Slovaks of upper Hungary, and the 
Rumanians of Transylvania. In choosing be- 
tween the Hungarians and their Rumanian neigh- 
bors, the Transylvanian Saxons also cast their lot 
against the new government in Budapest. Prime 
Minister Batthyany recognized the threatening 
danger and in May ordered the recruitment of a 
national guard of 10,000 men for “the defense of 
throne and country”. In the meantime open re- 
volt had broken out among the Serbs, and the 
camarilla, determined to bring the Hungarians 
to their knees, was engaged in negotiations with 
Jellachich. By July the alliance between Vienna 
and the minorities became quite obvious and Kos- 
suth, in a splendid outburst of oratory, informed 
the House in Budapest that “the country was in 
danger” and asked that the legislature should grant 
permission and appropriations for the raising of 
a National Defense (Honvéd) army of 200,000 
men, of whom 40,000 would be put in the field at 
once. When on July 11 the House granted the 
request,® the die wascast. The rest of the summer 
was spent in preparation for conflict. On Sep- 
tember 4 an Imperial epistle to Jellachich gave the 
signal for an Austro-Croatian invasion of Hungary 
across the river Drava. 

The ensuing 12 months saw the great struggle 
which was to electrify the West and liberals every- 
where. Under the impact of military invasion the 
Hungarian revolution gradually turned into a war 
for independence; this trend was accompanied by 
a growing radicalization of the national govern- 
ment. The fact that the war could last 12 months 
was primarily due to the organizing genius of 
Kossuth, who, as the head of the newly formed 
Committee for National Defense (established by 
Parliament on September 21), appeared before his 
countrymen as the incarnation of the national will 
to victory and freedom. Jellachich’s march was 
arrested a few miles from the capital, on the north- 
ern shore of Lake Velence, by a small Hungarian 
Army of fresh recruits; whereupon the Banus 
wheeled around and began a westward retreat with 


* Lajos Kossuth, Beszédei, vol. I, pp. 178-200. 
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the pursuing Hungarians at his heels. Having 
escaped into Austria, however, Jellachich joined 
forces under the walls of rebellious Vienna with 
the army of Field Marshal Prince Windischgritz. 
At Schwechat the two Imperial Armies joined 
battle with the Hungarian forces, whom Kossuth 
had ordered across the frontier to effect a relief 
of revolutionary Vienna. There, on October 30, 
the Hungarians were defeated and forced to re- 
treat into Hungary. On the following day 
Vienna capitulated to Windischgritz. The road 
to the Hungarian capital lay open, and at the end 
of December the victorious Austrian commander 
began his invasion. At his approach Kossuth and 
the government fled to Debrecen, and the Prince 
entered Pest on January 5, 1849. The cause of 
Hungarian liberty seemed lost. 

From this critical juncture forward Kossuth had 
to share credit for the successful prolongation of 
the war with the brilliant young General Arthur 
Gorgey. A retired Imperial officer, although 
scarcely 30 years of age at this time, Gérgey when 
the war began had been absorbed in the task of 
introducing modern agricultural methods on his 
northern Hungarian estates. He joined the army 
to defend his country against foreign invasion and 
to fight for the threatened March constitution, 
which had been sanctioned by Royal consent. 
Tdeologically he stood considerably to the right of 
Kossuth ; temperamentally and politically he fol- 
lowed the lead of Széchenyi (whom the specter of 
revolution had driven into insanity at the begin- 
ning of hostilities). Gérgey and Kossuth were in- 
compatible geniuses, and the chasm between the 
two men was to widen throughout the course of the 
war, until Kossuth from his exile openly accused 
Goérgey of treason before the whole world. The 
charge was unjust, for the young general fought 
heroically but realistically: in contrast to the 
romantically inclined Kossuth, he judged the sit- 
uation exclusively on the basis of the military sit- 
uation and did not believe in staging a colossal 
Géotterdimmerung. But in the autumn of 1848 
Gorgey considered the Hungarian cause far from 
lost. Within one month after the defeat of Schwe- 
chat, he had trained an army of 30,000 men on the 
upper Danube; after the fall of Budapest he used 
this new army to engage in a diversionary cam- 
paign through the mountainous north, which kept 
the Austrians from advancing upon Debrecen. 
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When spring arrived, the Imperial Army was no 
farther than it had been at the beginning of Janu- 
ary ; when summer came, it was back on the western 
frontier where it had begun its invasion during the 
preceding winter. The unexpected success of the 
Hungarians was due to the victories of Generals 
Klapka, Percel, and Bem; but primarily to Gér- 
gey’s brilliant spring campaign, the technical as- 
pects of which long served as a part of the standard 
curriculum in Western military academies. The 
other generals also had their full share of military 
glory: Klapka, a young ex-officer of the Imperial 
Guard, cleared the northeast of Austrian invaders 
from Galicia; Percel, a political general, expelled 
the Serbian insurgents from their fortified south- 
ern redoubt; Bem, a Polish exile and a veteran of 
Napoleon’s 1812 campaign, drove the enemy, 
already reinforced by some Russian contingents, 
out of Transylvania. The crowning glory was 
Gorgey’s recapture of the fortress of Buda by as- 
sault on May 21. General Hentzi, the Austrian 
commander of the fortress, was killed in the final 
attack but not before he had subjected the low- 
lying Pest side of the Danube to a barbarous artil- 
lery bombardment. Kossuth and his government 
now triumphantly re-entered the capital. Of all 
the European revolutionary movements the Hun- 
garian alone had escaped defeat; only in Venice 
was Manin’s anti-Austrian government still main- 
taining itself in power. 

The executive branch of the Hungarian Govern- 
ment which re-entered Pest no longer considered 
itself as owing allegiance to the Hapsburg ruler. 
The events of the past half year had worked for 
increasing radicalization and defiance. The re- 
placement of Ferdinand as Emperor by the young 
Francis Joseph during the preceding December 
had been interpreted by both sides as cancellation 
of the March constitution. The young Emperor’s 
new constitution, issued as an Imperial edict on 
March 4, 1849, had revoked the constitutional con- 
cessions granted the various subject peoples by his 
predecessor and reduced Hungary to a truncated 
province of the Hapsburg crown. Kossuth, who 
had begun his career as an upholder of the prin- 
ciples of constitutional monarchy, now came more 
and more under the influence of the extreme repub- 
lican wing of his followers. This faction finally 
achieved such strength that, under the influence of 
the spring victories, Parliament dethroned the 


August 1948 


aan tae 


HUNGARIAN INDEPENDENCE 


Hapsburg dynasty and elected Kossuth Governor- 
President.° The act of dethronement was voted 
by the Assembly on April 14 in the Calvinist Great 
Church of Debrecen, and although no republic was 
proclaimed, the new government was de facto re- 
publican. Hungary now presented the unique 
spectacle of an island set in a sea of eastern despot- 
ism but proudly displaying the democratic insig- 
nia of America and France. The spectacle was to 
be short-lived. Tsar Nicholas I and Francis 
Joseph were meeting in Warsaw and, in the interest 
of the European status quo, the eastern autocrat 
showed himself willing to grant his western col- 
league military aid for the suppression of his re- 
bellious Hungarian subjects. As a result of the 
meeting in June 1849, a Russian army of 194,000 
men crossed the Carpathians into Hungary. At 
the same time several Austrian Army corps, total- 
ing 176,000 men, advanced upon the Hungarian 
capital from the west and south. Against these 
370,000 men, equipped with 1,200 cannon, stood the 
defending Honvéd army of 152,000 men and 450 
cannon. 

Gérgey attempted the impossible. On July 11 
he gave battle to the advancing Austrians near 
Komirom and personally led a desperate cavalry 
attack of 40 Hussar squadrons against the un- 
yielding lines of the enemy. He received a head 
wound and directed the epic retreat of his army 
from a supply wagon, sinuously winding between 
the converging lines of the Austrian and Russian 
Armies. The retreat lasted from July 12 to Au- 
gust 4 in the direction of Szeged, whither the Gov- 
ernment had fled in the meantime and where the 
remaining armies were to take a united last stand 
while a negotiated peace could still be arranged. 
But by the time Gérgey reached Szeged, he found 
no armies with which to merge. Bem’s Transyl- 
vanian army had been dispersed by the Russians 
in the two sanguinary battles of Segesvar (July 
31) and Nagycsiir (August 6). The poet Petéfi, 
who had become an incarnation of the national 
revolution, was probably among the unidentified 
dead buried on the battlefield at Segesvér. An 
army of 64,000 men that remained intact in the 
south under vacillating command was defeated on 
August 9 under the walls of Temesvar. With his 
remaining 15,000 men Gérgey was unable to con- 


* Idid., vol. I, pp. 485-504. 
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tinue the struggle. On August 11 he requested 
and received Kossuth’s resignation and himself 
assumed the rank of chief of state. On the follow- 
ing day at Viligos he surrendered to the Russians, 
from whom he expected to receive more advan- 
tageous terms than from the vengeful Austrians. 
Kossuth and the other leaders fled to Turkish soil. 
Their flight was well advised. Mopping-up op- 
erations were in the charge of Field Marshal 
Haynau, who had earned the sobriquet “the hyena 
of Brescia” for the performance of a similar task 
earlier that year in Italy. Thirteen Hungarian 
generals with previous service in the Imperial 
Army were executed in the fortress of Arad on 
October 6. Count Batthyany, the first Hungarian 
Prime Minister, was shot on the same day in 
Pest. Gérgey himself was temporarily safe under 
Russian protection, but the number of the executed, 
the imprisoned, and the proscribed ran into the 
thousands. This was Haynau’s way of assuring 
Vienna that “for a hundred years to come there 
would be no revolution in Hungary”.’ Indeed, 
Prince Pashkievich, the Russian general, reporting 
to the Tsar, described the situation correctly in 
saying that Hungary lay prostrate at the feet of 
his Imperial master.® 


II. THE IDEOLOGY OF THE HUNGARIAN 
REVOLUTION 


The Ideas of the Reform Generation 


Great upheavals in states are always preceded by 
revolutions in the minds of men. In Hungary the 
revolutionary outbreak of 1848 had been preceded 
by at least six decades of doctrinal fermentation ; 
as early as 1795 the free-thinking Abbot Ignac 
Martinovics*® and his “Hungarian Jacobin” as- 
sociates had done penance for their Rights of Man 
on the scaffold. The late eighteenth century saw 
the beginning of an era in which the diffusion of 
contemporary English, French, and German ideas 


* Gyula Szekfii, in Magyar térténet, vol. VII, p. 271. 

* Tbid., p. 268. 

*Cf. Tibor Vigvélgyi, A magyar demokricia sziiletése 
(Budapest, 1946), and Tibor Barabas, Martinovics élete 
(Budapest, 1945). 

*R. W. Seton-Watson, “The Era of Reform in Hun- 
gary”, Slavonic and East Huropean Review (American 
series II), vol. XXI (November 1943), p. 145. 

* Tbid., p. 166. 
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gave increasing currency to a rationalistic concept 
of the universe, governed by the laws of nature 
and by nature’s God and progressing in accord- 
ance with the idea of perfectibility. By the third 
decade of the nineteenth century there had arisen 
a “reform generation” which was translating these 
philosophical concepts into political, social, and 
economic realities. The thinking of these young 
men was dominated by the rights of men and of 
the citizen, penal reform, rational education, 
popular representation, equal taxation, free soil, 
abolition of serfdom, municipal autonomy, par- 
liamentary government, and ministerial respon- 
sibility. To this liberal circle belonged such out- 
standing intellects as Ferenc Deak, the future 
author of the Austro-Hungarian compromise; 
Antal Csengery, financial and industrial expert 
and publicist; Odén Beéthy, the “Hungarian Dan- 
ton”, Laszlé Szalay, the greatest Hungarian his- 
torian of the nineteenth century; and Baron Jézsef 
Kétvés, political philosopher, novelist, and the 
founder of the modern Hungarian school system. 
Perhaps never before, and certainly not since, has 
there appeared in Hungary such a brilliant group 
of intellectual leaders who could so clearly recog- 
nize the true interests of their country. 

Contemporary English, French, and German 
ideas not only had a decisive influence upon the 
course of the Hungarian enlightenment but also 
actually bore their richest fruit there among all 
the Danubian lands because of the long Hungarian 
tradition of constitutionality. Even as severe a 
critic of Hungary as R. W. Seton-Watson has 
pointed out that Hungary has “a record of almost 
unbroken constitutional development such as is 
unique on the continent of Europe,” ” and that, 
unquestionably, the Magyars were the “torch- 
bearers of constitutional liberty in all the Danu- 
bian countries.” After the sixteenth century, 
indeed, the prerogatives of the crown were exer- 
cised by a foreign dynasty which was constantly 
attempting to reduce the Hungarian Kingdom to 
the status of its own hereditary provinces. 
Hence Hungarian constitutionalism became fused 
with nationalism. The Hapsburg policy of 
Gleichschaltung was answered in Hungary by the 
slogan nil de nobis sine nobis—“‘nothing about us 
without us”—a phrase reminiscent of the contem- 
poraneous American “no taxation without repre- 
sentation”. 
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Ameriean Influences Before the Revolution 


As a matter of fact, the growth of American 
freedom was followed with avid attention in Hun- 
gary. Janos Balogh, a member of the reform 
generation and a leader of the opposition in the 
1832-36 Diet, drilled his seven-year-old son on 
the following political catechism: “Who was the 
first man?”—“Washington.” “Which is the best 
system of government?”—“A republic.” “What 
art thou?”—“A democrat.” These American 
democratic ideas were derived partly from Alexis 
de Tocqueville’s Democracy in America, which 
was published in a complete Hungarian transla- 
tion between 1841 and 1843; partly from French 
and German intermediary sources; and partly 
from direct observation. Sandor Béléni Farkas, a 
Transylvanian nobleman, traveled to North 
America in 1834 for the sole purpose of breathing 
republican air. Upon returning home he pub- 
lished his observations, which described the 
United States as a “free country”, where “all men 
are born equally free and independent”, where 
“government derives from the people”, and where 
“all privileges, old customs, nobility, and other 
monopolistic prerogatives have been simultane- 
ously blown away.” His libertarian enthusiasm 
was fired even by the sight of the Harvard yard, 
which, as he pointed out, was not surrounded by a 
high wall but only by a picket fence, despite which 
fact the discipline of the students remained un- 
broken.* In 1845 Antal Csengery, editor of the 
reformist paper, Pesti Hirlap, and an assiduous 
reader of Tocqueville, worked out for Hungary a 
scheme of “free communes” patterned upon the 
municipal autonomy of American townships.* To 
such Hungarians of the early nineteenth century 
America was indeed the Utopia, far away but real, 





* Gyula Szekfii, Hédrom nemzedék és ami uténa kévetke- 
zik (Budapest, 1935), p. 92. 

* Gyula Szekfii, in Magyar térténet, vol. VII, p. 150. 

“Gyula Szekfii, Forradalom utdn (Budapest, 1947), pp. 
17-22. 

*Mihdly Horvith, quoted in Gyula Szekfii, Hérom 
nemzedék, p. 104. 

** Lajos Kossuth, Hirlapi cikkei (Budapest, 1906), vol. I, 
p. 414; and id., Beszédei, vol. I, p. 197. 

* Lajos Kossuth, Hirlapi cikkei, vol. I, pp. 245, 265, 281. 

* Ibid., p. 3438. 

* Tbid., p. 265. 

*® Lajos Kossuth, Beszédei, vol. I, p. 120. 
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where the new ideas of freedom, equality, and 
independence had been rationally put into practice. 
According to a contemporary eyewitness, even in 
the relatively backward Hungarian county as- 
semblies “American principles and ideas were 
making triumphant progress.”* 


American Influences on Kossuth’s Political 
Creed 


The influence of American ideas and institutions 
upon the Hungarian reformers of the 1830’s and 
40’s must not be overexaggerated, because it repre- 
sented only one of the several foreign streams 
which were converging on the contemporary Hun- 
garian political scene. On the other hand, thus 
far this influence has not received proper emphasis 
and treatment, save for sporadic references in the 
works of Hungarian authors. An examination of 
the editorials and speeches of Kossuth, who was 
without doubt the supreme director of Hungarian 
public opinion during the 1840’s, reveals many ref- 
erences to American examples which he considered 
worthy of imitation in Hungary. Among his fre- 
quent allusions to foreign champions of progress, 
there are references to the nobility of Washing- 
ton,” the sagacity of Franklin,” the lofty morality 
of Jefferson, and the inventive genius of Fulton.” 
He also used American examples when he wished 
to show the actual operation of the rights of the 
citizen, the checks on the executive power,” the 
state-supported educational system,” modern penal 
institutions,“ libel laws,* popular franchise,” 
quick industrial development,” a wise balance of 
exports and imports,” and a proper respect for the 
laws." Kossuth was not a doctrinaire liberal; * 


* Thid., p. 165. 

* Thid., p. 257. 

* Lajos Kossuth, Hirlapi cikkei, vol. I, p. 13. 

* Thid., p. 95. 

* Ibid., p. 217. 

* Ibid., p. 183. 

* Ibid., p. 245. 

* Tbid., p. 144. 

* Gyula Szekfii in his Hérom nemzedék, p. 131, published 
during the Regency, calls Kossuth a “doctrinaire liberal” 
(elvi liberdlis), who wished to graft foreign liberal ideas 
upon Hungarian institutions regardless of their incompat- 
ibility in some instances. The present essay does not 
agree with this point of view. 
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he was interested principally in the transforma- 
tion of Hungarian institutions in conformity with 
the liberal pattern already obtaining in the West 
and in the introduction of the liberal principles 
and practices which had made happy and prosper- 
ous countries of France, England, and America. 
This was not the program of the dreamer but 
rather of the man of action, the practical states- 
man, who represented the spirit of the age in his 
country better than any other contemporary. 
Kossuth was an optimist with unlimited faith in 
progress and perfectibility ; a tribune of the people, 
with a deep-seated conviction of the innate good- 
ness and the “unspoiled” character of the simple 
folk; and a great orator in the high classical tradi- 
tion. Grateful posterity has granted him the 
honorific “Father”, as it has done in the case of 
Washington. The Hungarian peasant still honors 
in him the Emancipator and looks to him as does 
the American Negro to Lincoln. And in their 
hearts Hungarian democrats today consider him 
as the fountainhead of the great tradition of popu- 
lar government, something of a Hungarian Jeffer- 
son. That in the perspective of 100 years he still 
retains his towering stature in the eyes of his 
countrymen is owing to the crystal-clear exposi- 
tion of his ideas and to his life-long devotion to the 
cause of Hungarian freedom and independence. 


Kossuth’s Doctrine of Indivisible Freedom 


The keystone of Kossuth’s political creed was 
the famous nil de nobis sine nobis. He never tired 
of repeating this basic principle before, during, 
and after the revolution. But when he referred to 
his nation as “us” he did not mean the archaic con- 
cept of the Hungarian natio, the aggregation of 
nobles, but rather the modern nation-state, resting 
on the participation of all citizens and dedicated 
to the cause of freedom. “Those who strive for 
freedom”, he said, “are brothers, wherever they 


* Lajos Kossuth, Beszédei, vol. I, p. 250. 

* Magyar Nemzet (Budapest, Dec. 13, 1947). 

* Lajos Kossuth, Beszédei, vol. I, p. 3. 

* Tbid., p. 151. 

* Thid., p. 434. 

* Lajos Kossuth, Hirlapi cikkei, vol. I, p. 397. He never- 
theless accepted Friedrich List’s ideas and was the chief 
protagonist of protective tariffs in Hungary. 

* Ibid. 
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be.” *° Among all the freedoms he considered the 
freedom of the press as the most important, “be- 
cause even though all achievements be lost, and 
only the freedom of the press preserved, in posses- 
sion of this we would be able to recover all our 
other freedoms.”* He had only contempt for 
those who would restrict the liberty of thought 
and expression. “If a government abolishes the 
freedom of the press”, he said in 1832, “it demon- 
strates its fear of submitting its acts to the court 
of public opinion; and he who has this fear is act- 
ing unjustly.” ** He likewise demanded and ob- 
tained legislation resting on the principle that 
“difference of religion constitutes no disability as 
far as rights and obligations are concerned”.* It 
was he also who described trial by jury before the 
Hungarian parliament as “an institution without 
which security of neither person nor property can 
exist,” * and took the initiative in appointing 
Ferenc Deak to draft the bill introducing jury 
trials into the Hungarian courts. 


The Conflict Between Freedom and 
Despotism 


In Kossuth’s view the great ideological conflict 
of his day was between freedom and despotism. 
Despotism, he believed, was the prime obstacle to 
constitutional and representative government. 
He distinguished between two varieties of despot- 
ism: German and Russian. He considered Aus- 
tria, the German great power of the early nine- 
teenth century, as despotic only because it was un- 
der the rule of the absolutistic Hapsburgs. He had 
no antipathy toward the Austrians and the other 
German peoples; in fact, in 1848 he sent a Hun- 
garian army to the aid of the Viennese revolution- 
aries and dispatched ambassadors to the Frankfurt 
Assembly. He opposed Hungarian participation 
in the German Zollverein (Customs Union) ,* but 
in an editorial written as early as 1842 indicated his 
greater detestation of Russian autocracy by de- 
claring that “should the moment arrive when the 
German and Slav nationalities, like two giants, 
clash with each other, we believe there can be no 
doubt on which side the Hungarian will stand.” * 
But short of such an Armageddon, he called for 
steadfast devotion to Hungarian independence and 
recommended to his compatriots a policy of “the 
third road.” In answer to the ominous alterna- 
tives “Russian province or German colony” he elo- 
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quently declared: “Not so, gentlemen! There is 
yet a third condition: an independent nation be- 
tween two tremendous blocs of peoples, which is 
strong enough to make its weight serve as a decisive 
measure in the balance.” ** 

In 1849, during the final days of defeat, when 
political considerations seem to have swayed him 
momentarily, he made a half-hearted offer of the 
Hungarian crown to a junior branch of the Ro- 
manov dynasty in a last futile attempt to save his 
country from Hapsburg vengeance. Buttherecan 
be no doubt that he looked upon Russia as the des- 
potism par excellence, especially after the Russian 
intervention in Hungary. In 1852 he told the 
Masons of Massachusetts that “from Russia no sun 
willeverrise. . . . There is sky, and air, and water 
there; but, to find the sunlight where it most 
spreads and lightens the path of freedom, we must 
come to America. . . . All who now suffer from 


oppression in the east”, he continued, “look with 
hope to the free institutions of this western world ; 
for it should be remembered that although this 
country [the United States] is west of Europe, it 
is east of Asia; and from this east light may again 
dawn on that benighted region.” * 


Kossuth on the Destiny of the United States 


The clash of his day between freedom and des- 
potism prompted Kossuth a century ago to utter 
words that might almost have been spoken today. 
On April 26, 1852, replying to a welcoming address 
by Henry Chapin, ex-mayor of Worcester, Mas- 
sachusetts, he declared: “If you look to history, 
you will see that at no period of time have the two 
conditions of nationality—those of republicanism 
and despotism—been brought to such a crisis as 
now ; and a short time is to decide which must pre- 
vail. You [Americans] cannot remain indifferent 


* Lajos Kossuth, Beszédei, vol. I, p. 397. In his exile 
Kossuth developed the theory of yet a “fourth road”. This 
was his plan of a Danubian federation, which he summed 
up as follows: “Any state of the lower Danube, should it 
ever be successful in rallying around itself all its racial 
brethren now belonging to other states, could be, at best, 
only a state of second rank, the independence of which 
would be continuously menaced and inevitably subjected 
to foreign influences. However, if the Magyars, the South- 
ern Slavs, and the Rumanians would accept this plan [of 
confederation], they would together become a wealthy, 
powerful state of the first rank, with 30,000,000 inhabitants, 
which would have a heavy weight in the scales of Europe. 
. .. Unity, concord, fraternity between Magyars, Slavs, 
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to the struggle which is now trembling to an issue, 
in Europe, between those two conditions. Your 
position and interest, as one of the great nation- 
alities of the world, will force you to participate in 
this struggle.” Before other New England au- 
diences he continued to elaborate this trend of 
thought. “I believe the Anglo-Saxon race “ must 
have a high destiny in the history of mankind”, he 
told the citizens of Boston assembled in Faneuil 
Hall on April 30, 1852, “and I am sure, gentlemen, 
the English people are proud of liberty. Called 
to pronounce against the league of despots, the 
republican United States and constitutional Eng- 
land in concord, what would be the conse- 
quence 2” # 

The dangers implicit in isolationism were the 
basic note of Kossuth’s address before the citizens 
of Salem, whom he warned in these words: 


“Russian diplomacy could never boast of a 
greater and more fatal victory than it had a right 
to boast, should it succeed to persuade the United 
States not to care about her—Russia—accomplish- 
ing her aim to become the ruling power in Europe, 
the ruling power in Asia, the ruling power of the 
Mediterranean Sea. . . . You may, perhaps, be- 
lieve that that triumph of diplomacy is impossible 
in America. But I am sorry to say that it has a 
dangerous ally in that propensity which in some 
quarters still may be met with,—in the propensity 
to believe that the field of American policy is 
limited by geographical limits. . . . Be sure, as 
soon as they have crushed the spirit of freedom in 
Europe, as soon as they command all the forces of 
the continent, they will marshal them against 
you.” * 


When he arrived in the New World, defeat and 
exile had only strengthened Kossuth’s universal 


and Rumanians! This is my most ardent wish, my 
most sincere advice!” (cited by Oscar Jaszi, “The Future 
of Danubia”, Journal of Central European Affairs, July 
1941, p. 2). Kossuth’s confederative plan was received 
so unfavorably in Hungary that he speedily abandoned it. 

* Kossuth in New England: A Full Account of the Hun- 
garian Governor's Visit to Massachusetts; With His 
Speeches (Boston, 1852), p. 144. 

* Thid. 

“ Ibid., p. 59. 

“ Kossuth’s concept of race was pre-Gobineau and conse- 
quently cultural-linguistic rather than biological. 

“ Kossuth in New England, pp. 116-117. 

* Ibid., pp. 179-182. 
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libertarianism, his belief that freedom is one and 
indivisible. Nowhere did he express this basic 
doctrine of his philosophy more clearly than in 
his extemporaneous speech in New Haven on April 
23,1852. “As there is unity in God, and unity in 
the light”, he said, “so is there unity in the prin- 
ciples of freedom. Wherever it is broken, wher- 
ever a shadow is cast upon the sunny rays of 
liberty, there is always danger for free principles 
everywhere in the world.” “ He believed that offi- 
cial American foreign policy must sooner or later 
take cognizance of this self-evident truth and 
extend assistance to freedom-loving peoples in 
Europe. “When we take the banner of freedom 
once more in Europe, when the turning point in 
the fate of Europe arrives”, he summed up his con- 
cept of America’s role in world affairs, “we shall 
look for active support from the United States. 
.. . We hope that the United States may be 
pleased to recognize those principles which are the 
common property of all humanity, and, by being 
common property, are your [America’s] own,— 
the principle that every nation has a right to stand 
by itself, frame and establish its own institutions 
and government, and that no foreign power has a 
right tointerfere. That isthe principle for which 
we contend, and on which we claim the people of 
the United States should insist.” * 

Kossuth was never to raise the banner of free- 
dom again and his life span did not permit him to 
witness the people of the United States twice ris- 
ing—in 1917-18 and in 1941-45—in defense of the 
very principles he proclaimed. It was a President 
of the United States who, speaking almost a hun- 
dred years later, reaffirmed the verity of his doc- 
trine in declaring to the world that “one of the 
primary objectives of the foreign policy of the 
United States is the creation of conditions in which 
we and other nations will be able to work out a way 
of life free from coercion. . . . Our victory was 
won over countries which sought to impose their 
will, and their way of life, upon other nations.” “ 
By the time these words were spoken, the inter- 
vening history of one hundred turbulent years had 


“ Tbid., p. 45. 

* Tbid., p. 17. 

“ Address of the President of the United States, “Greece, 
Turkey, and the Middle East” (H. Doc. 171; Congressional 
Record, Mar. 12, 1947, pp. 1999-2000). 
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fully attested the enduring quality of Kossuth’s 
political wisdom. 


Ill. AMERICAN ATTITUDES TOWARD THE 
HUNGARIAN REVOLUTION AND 
WAR OF INDEPENDENCE 


Publie Opinion 


In the year 1848 the young American Republic 
had reason to contemplate with satisfaction its own 
achievements in the cause of nationalism and lib- 
erty. During the three preceding years the fron- 
tier, which since 1803 had rested on the western 
limits of the Louisiana Territory, had been pushed 
to the Pacific. Texas was annexed in 1845, Oregon 
acquired in 1846, and the Mexican cession of 1848 
completed the rounding out of the present-day con- 
tinental United States with the exception of the 
territory of the Gadsden Purchase. Americans 
ascribed this unprecedented territorial growth, 
which was accompanied by high prosperity born 
of commercial expansion, to the principles of con- 
stitutional freedom and equality in which the Re- 
public had been conceived. The revolutionary up- 
risings in Europe in 1848 seemed to confirm Ameri- 
cans in their belief that democracy was on the 
march and that before long the whole world would 
be reorganized in harmony with the American 
creed of liberty. The War for Independence was 
still vivid in the memory of men and women, whose 
sympathy was naturally with those who in other 
parts of the world seemed to be emulating the ex- 
ample of the Founding Fathers. 

The Hungarian revolution received an unusually 
large amount of publicity in the American press. 
Editorials extolled the brave Hungarian stand 
against tyranny, and a close parallel was drawn 
with the circumstances and events of the American 
Revolution. Indeed, the resemblances were more 
than superficial. Like the Thirteen Original 
States in 1776, Hungary was for all practical pur- 
poses the colonial dependency of a foreign power 
ruled by a mentally deranged monarch. The 
sloganized summary of the basic Hungarian griev- 
ance—“nothing about us without us”—was remi- 
niscent of the American colonists’ insistence upon 
“no taxation without representation”. The double 
Hungarian objective, freedom as well as inde- 
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pendence, coincided with the American goals of 
1776. The basic difference, of course, was the fact 
that the American Revolution had been successful ; 
but in 1848 the eventual failure of the Hungarian 
uprising could not be foreseen in America. As a 
matter of fact, the traditional American sympathy 
for the underdog and for lost causes served only 
to increase the glorification of the Hungarian revo- 
lution in America after the Russian intervention 
and the final debacle in 1849. 

Official and public reaction were both over- 
whelmingly favorable to the Hungarian cause. 
Looking back from the perspective of a century 
it may be admitted that, although the Hungarian 
revolutionary exiles did subsequently benefit from 
the sympathy of the American public and govern- 
ment, during the course of the revolution the favor- 
able official American attitude could not be suf- 
ficiently positive either to yield concrete results or 
to prevent the collapse of a revolutionary gov- 
ernment in a distant land-locked country. On the 
other hand, cautious as it was, American foreign 
policy went further in a pro-Hungarian direction 
than that of any other power and constituted, in 
fact, the maximum foreign support the Hungar- 
ians were able to obtain. In comparison with the 
other Western Powers, the United States aban- 
doned the role of the disinterested observer and was 
in fact the only country in the world which sent a 
diplomatic agent to the Hungarian revolutionary 
government. The sharp contrast with the policy of 
Tsarist Russia, whose hostile attitude decided the 
outcome of the Hungarian revolution and whose 
invasion of Hungary in 1849 was the direct cause 
of Hungarian surrender, needs no emphasis. 

Apart from the enthusiastic reaction of the 
press, American public opinion expressed itself in 
the mass meetings of citizens which were held with 
increasing frequency during the second half of 
1848 and which unanimously condemned Austrian 
despotism in its design to crush liberty in Hun- 
gary.*7 Abraham Lincoln, then at the beginning 
of his political career, participated in the organiz- 
ing committee of one such meeting, which passed a 
resolution in favor of Hungary and formally re- 
quested the United States Government to recognize 
the revolutionary regime in Budapest.“ 

The Chevalier von Hiilsemann, at that time the 
Austrian Chargé d’Affaires in Washington, did 
everything in his power to counteract this wave of 
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popular sympathy and used his influence to mo- 
bilize at least a section of the press against Hun- 
gary. Hemet with only avery limited success. A 
few papers—the New York Freeman’s Journal, the 
Catholic Register, the Cincinnati Gazette—re- 
served the right to criticize Austrian policy toward 
Hungary but took the side of the Vienna govern- 
ment because they opposed in principle all revolu- 
tionary attempts to overthrow the traditional 
status quo.” The New York Quarterly Review 
and the Boston North American Review were also 
critical of Hungarian revolutionary strivings. It 
was characteristic of the state of public opinion 
that because of his anti-Hungarian articles pub- 
lished in the North American, Francis Bowen 
failed to receive an expected appointment at Har- 
vard College as professor of history. In the opin- 
ion of Henry Wilson, the President of the Massa- 
chusetts Senate, a man who did not feel sympathy 
for the Hungarian cause was totally unfit to teach 
history at Harvard.” Indeed, New England was 
a citadel of the pro-Hungarian liberals, who were 
led by no lesser persons than the poet James Russell 
Lowell and the great orator Daniel Webster. The 
latter’s speech on November 7, 1849, at a banquet of 
the Sons of New Hampshire in Boston, gave the 
most eloquent summary of American popular sen- 
timent on the subject of Hungary. “We have all 
had our sympathies much enlisted in the Hungar- 
ian effort for liberty”, Webster told his cheering 
audience. “We have all wept at its failure. We 
thought we saw a more rational hope of establish- 
ing free government in Hungary than in any other 
part of Europe, where the question has been in 
agitation within the last twelve months. But 
despotic power from abroad intervened to suppress 
that hope.” * 

Webster’s sentiments were shared by the New 


“ The following account of American interest in and atti- 
tudes toward the Hungarian revolution and war of inde- 
pendence is based mainly on the definitive work by Dénes 
Janossy, A. Kossuth-emigrdcié Anglidban és Amerikdban 
(Budapest, 1940), vol. I. 

* Tbid., p. 142. 

* Ibid., p. 167. 

” Ibid., p. 170. 


“ G. T. Curtis, Life of Daniel Webster (New York, 1870), 
vol. II, p. 558. 
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York Herald which, in anticipation of Kossuth’s 
visit to the United States, described the struggle for 
Hungarian liberty as a “modern Iliad”.* Genin, 
a manufacturer of hats in New York City, was so 
roused by a message from Kossuth to the Ameri- 
can people printed in the Herald that he immedi- 
ately donated 1,000 dollars for the Hungarian 
cause. 


United States Foreign Policy 


Official Washington had followed events in 
Hungary with great sympathy. Secretary of 
State James Buchanan read the optimistic and 
pro-Hungarian despatches of Stiles, the United 
States Chargé d’Affaires in Vienna, with approval 
and did not object when Stiles personally took a 
hand in the Hungarian imbroglio. The latter had 
been approached in November 1848 by an agent of 
Kossuth in Vienna, who requested him to use his 
influence with Prince Schwarzenberg, the Austrian 
Foreign Minister, to bring about some sort of 
modus vivendi between the Austrian and Hungar- 
ian governments. After some hesitation Stiles 
called on Schwarzenberg and attempted to medi- 
ate; the Prince, however, refused to discuss the 
matter with him and declared that nothing short 
of an unconditional surrender by the Hungarians 
would be acceptable to him.™ 

Approximately a month before the launching of 
the Windischgritz offensive against the Hungar- 
ian capital, Kossuth made one more attempt to 
use Stiles’ good offices and wrote him a personal 
letter proposing that the latter mediate an armi- 
stice between the two governments. Stiles again 
complied with Kossuth’s request and approached 
Prince Windischgritz, the Austrian commander, 
who proved to be just as unyielding as Schwarzen- 
berg had been. He would hear nothing of an 
armistice and would dictate peace from Budapest.® 

When Kossuth received this answer through 


=Dénes Jinossy, op. cit., p. 201. 

® Ibid. 

™ Tbid., pp. 142-143; Message of the President to Con- 
gress, Mar. 28, 1850 (S. Ex. Doc. 43, 31st Cong., Ist sess., 
Apr. 3, 1850, pp. 7-11). 

% Janossy, op. cit., p. 144. 

* Tbid., p. 145. 

* Tbid., pp. 145-146. 

* Tbid., pp. 149-153. 
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Stiles, he gave up all hope of a peaceful solution 
and devoted all his energies to the organization 
of armed resistance. One of his greatest worries 
at this time was the acquisition of modern weapons, 
and it was for this purpose that he sent his per- 
sonal agent, Count Samuel Wass, to London and 
New York. From New York Count Wass pro- 
ceeded to Washington, where he was received by 
President Taylor, the new Whig incumbent of the 
White House, and by members of his Cabinet. 
Both Taylor and John M. Clayton, the new Secre- 
tary of State, were extremely optimistic concern- 
ing the Hungarian chanees for victory but, since 
Congress was not in session and would not meet 
until December, they could not act upon his request 
that the United States recognize the Hungarian 
Government and accredit a diplomatic representa- 
tive to it. 

The same proposal had been made to President 
Taylor in a personal letter addressed to him by L. 
R. Breisach, a leader of the Hungarian colony in 
New York. The letter was answered by Secretary 
Clayton, who assured Breisach that “the govern- 
ment and people of this country are profoundly in- 
terested in the events which are now passing in 
Hungary” and that “if Hungary maintains herself 
in this unequal contest, there is no reason why we 
should not recognize her independence.” In- 
formation originating with Stiles in Vienna was, 
indeed, extremely optimistic concerning the Hun- 
garian chances for victory even after the Russian 
intervention. Consequently, rather than wait 
until the return of Congress, Taylor, Clayton, and 
Senator J. J. Crittenden decided that a diplomatic 
agent should be sent to Hungary without delay. 

Clayton’s choice fell on Ambrose Dudley Mann, 
a Foreign Service officer, who at that time was in 
Paris. He was appointed special and confidential 
agent of the United States to Hungary on June 
18, 1849. Mann’s instructions were to proceed to 
Hungary and to establish contact with the revolu- 
tionary government, which he was authorized to 
recognize, provided that it was able to continue 
functioning as the de facto government of Hun- 
gary. Unfortunately, through inadvertence in 
the Department of State, Mann’s instructions were 
sent to Paris through the ordinary mails, with the 
result that they were intercepted, copied, and 
placed at the disposal of the Austrian Ambassador 
in Paris by the French police.* 
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Mann was elated over his mission. He was of the 
opinion that the decision whether Europe would 
come under “Cossack or republican” ® rule was to 
be made on the battlefields of Hungary. He set 
out for Budapest with the fervent hope that upon 
arriving there, he would be able to witness the 
birth of Hungarian independence. These san- 
guine hopes were ill-founded. By the time he 
reached Vienna on July 30, 1849, the Hungarian 
Government was on its last legs, and two weeks 
later Gérgey surrendered to the Russians. 
Mann’s mission had thus lost its purpose and 
objective. But even if the struggle had been pro- 
longed for a few more months, it is questionable 
whether Mann could have reached the seat of the 
fugitive Hungarian Government. His instruc- 
tions, thanks to the French police, were already 
in the Austrian Foreign Office, and Prince 
Schwarzenberg was not likely to have approved of 
the establishment of diplomatic relations between 
the United States and the Emperor’s rebellious 
subjects. 

Clayton’s willingness to recognize Kossuth was 
consonant with American diplomatic practice in 
the nineteenth century of extending recognition to 
de facto governments if they exhibited convincing 
proof of their ability to maintain themselves. In 
addition, both the Whigs and the Democrats were 
favorably disposed toward Hungary. Conse- 
quently, when the Austrian Government demanded 
a démenti concerning the purpose of Mann’s mis- 
sion, the administration was in a good position to 
refuse it. President Taylor paid no attention to 
ruffled Austrian feelings and quite candidly de- 
clared in his message to Congress that he had been 
ready to extend recognition to Hungary and had 
been prevented from doing so only by the prev- 
alence of Austro-Russian armed might over Hun- 
garian independence.” 

Sympathy for the lost Hungarian cause and re- 
sentment over Austrian arrogance were equally 
pronounced in Washington during the early 
months of 1850. Senator Lewis Cass, Democrat, 
of Michigan, vehemently attacked the Austrian 
Government in the Senate on January 4 and sug- 
gested that the Foreign Relations Committee con-* 
sider a rupture of diplomatic relations with 
Austria." Senator Henry Stuart Foote of Mis- 
sissippi was warmly in favor of Cass’ motion and 
pleaded eloquently in the Senate for Hungarian 
independence.” John Tyler, the former President 
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of the United States, declared that the passing of 
the motion in the Senate would not be incompatible 
with American neutrality. Governor William 
L. Marcy of New York shared Tyler’s opinion.” 
The Pennsylvania Legislature began debate on a 
motion similar to that of Cass’ In the United 
States House of Representatives Congressman 
Alexander Buel strongly attacked the President 
and the Secretary of State for their failure to 
recognize Hungary during the preceding summer.* 

On March 18, 1850, President Taylor trans- 
mitted the entire Mann correspondence to Con- 
gress. When news of this was received in Vienna, 
Schwarzenberg instructed Hiilsemann to lodge a 
protest with the State Department. This step 
might have proved extremely embarrassing to 
the Austrians because the original instructions to 
Mann, upon which Hiilsemann was basing his pro- 
test, contained a passage in which the Austrian 
Government was accused of using “iron rule” 
tactics in its dealings with the Hungarians. It so 
happened that this phrase had been deleted by Sec- 
retary Clayton from the printed copy which Presi- 
dent Taylor sent over to the Senate, and conse- 
quently it was obvious that the Austrians had ob- 
tained their copy through a violation of diplomatic 
courtesy and international usage. This circum- 
stance was ignored by Secretary Webster, who in 
the meantime succeeded Clayton, but it enabled him 
to answer the Austrian protest without restraint. 
Webster thought it about time to “speak out, and 
tell the people of Europe who and what we are, and 
awaken them to a just sense of the unparalleled 
growth of this country.”® His note to Hiilse- 
mann, delivered during the Christmas holidays 
in 1850, demolished the Austrian argument, re- 
jected the protest, and proudly declared : 


“The power of this republic at the present mo- 
ment is spread over a region one of the richest and 


® Tbid., p. 150. 
@ Message of the President to Congress, Mar. 28, 1850 
(S. Ex. Doe. 43, 31st Cong., Ist sess., Apr. 3, 1850, p. 1). 


* Janossy, op. cit., p. 163. 

®@ Tbid., p. 171. 

* Ibid., p. 166. 

“ Ibid. 

* Ibid. 

 Tbid., p. 173. 

* Curtis, Life of Daniel Webster, vol. II, p. 537. 
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most fertile of the globe, and of an extent in com- 
parison with which the possessions of the House of 
Hapsburg are but as a patch on the earth’s sur- 
face. . . . The Hungarian people are three or four 
times as numerous as the inhabitants of these 
United States were when the American revolution 
broke out. They possess, in a distinct language, 
and in other respects, important elements of sepa- 
rate nationality, which the Anglo-Saxon race in 
this country did not possess, And if the United 
States wish success to countries contending for 
popular constitutions and national independence, 
it is only because they regard such constitutions 
and such national independence, not as imaginary 
but as real blessings.” ® 

The note was greeted with enthusiastic applause 
in the press, which was only echoing public senti- 
ment, now violently aroused by the news of bloody 
Austrian repressive measures in Hungary. Sym- 
pathy for Hungary was heightened by the arrival 
of the first Hungarian refugees, who were housed 
in New York at the expense of the city and on 
whose behalf Senators Foote and William H. 





Seward had already requested the United States 
Senate for land grants from the public domain.” 
Senator Pierre Soulé of Louisiana moved for the 
liberation of Kossuth and his companions from 
their internment in Turkey: they had been de- 
tained in Kutahia in Asia Minor since their flight 
to Turkish soil in the summer of 1849.” A similar 
motion in the Senate by Senator Foote was passed 
in both Houses and the President was authorized 
to dispatch an American warship to Turkey to 
transport Kossuth and his party to the United 
States.” In possession of this authorization Sec- 
retary Webster took immediate steps at the Sub- 
lime Porte to effect the liberation of the Kossuth 
group. His efforts were crowned with success 
and on September 1, 1851, the Hungarians were 
set free. On September 10 they boarded the U.S. 
Frigate Mississippi, which had been ordered into 
the Dardanelles. Kossuth was on his way to 
America, where he was to evoke an unprecedented 
wave of sentiment in favor of Hungary’s freedom 
and independence. 


Kossuth’s Reception in America, 1851-52 


Kossuth arrived in America on December 4, 
1851, and left on July 14,1852. During the inter- 
vening seven and one-half months he traversed the 
length and breadth of the eastern United States, 
from the Atlantic coast to the Mississippi and from 
Boston to New Orleans. His presence in the coun- 
try awakened unprecedented enthusiasm, although 
the reception accorded him in the South was con- 
siderably cooler than his welcome in the North. 
The explanation of this differing behavior lies in 


* Message of the President to Congress (31st Cong., 2d 
sess., S. Ex. Doc. 9, Dec. 30, 1850, pp. 7-8). 

® Janossy, op. cit., pp. 173, 198. 

* Tbid., p. 173. 

" Toid., p. 199. 

™ Janossy, A. Kossuth-emigrdcié Anglidban és Amerikd- 
ban (Budapest, 1940), vol. I, pp. 217-218. 

® Tbid., p. 212. 
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the fact that Kossuth, by the time of his arrival in 
America, had become a symbol of anti-status quo 
forces generally and in the 1850’s the South was 
beginning to look with increasing apprehension at 
all strivings to alter the traditionally existing 
order. 

Kossuth was quite explicit in stating the motives 
which had prompted him to accept the invitation 
of the United States Government to come to 
America. He was not crossing the Atlantic as an 
immigrant, he declared, but rather as a European 
political leader free to agitate for his principles.” 
-During the first days of his visit he announced that 
he had come to seek the active support of the United 
States for the European democracies and that, 
should he fail in his attempt to obtain help from 
the American Government, he would appeal di- 
rectly to the American people.” His avowed im- 
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mediate objective was to prepare for a new Hun- 
garian war of independence, for which purpose he 
was issuing bonds and taking up popular collec- 
tions. 

On his way to America, and especially during his 
brief sojourn in England, Kossuth had formulated 
a program designed to insure the triumph of re- 


publican self-determination in Hungary and in- ~ 


deed throughout the European Continent. This 
program of liberation rested upon two cardinal 
principles: (1) the necessity of an Anglo-Ameri- 
can alliance; and (2) the enforcement by the two 
English-speaking powers of a doctrine of noninter- 
vention in regard to European political struggles. 
This latter concept was in Kossuth’s thinking ac- 
tually identical with intervention. He demanded 
nothing Jess than that the two strongest democ- 
racies of the Western World should encourage the 
spread of democracy on the Continent by serving 
notice on the absolutistic empires of Austria and 
Russia that any further intervention on their part 
against European freedom and democracy would 
be followed by intervention on the part of the 
Anglo-American allies on behalf of these same 
principles. 

The history of the second half of the nineteenth 
century does not record either the contraction of an 
Anglo-American alliance or the enunciation by the 
United States of such a doctrine of noninterven- 
tion. Consequently, as far as Kossuth’s attempt to 
exert an influence on American foreign policy is 
concerned, his visit to the United States must be 
regarded as a failure. On the other hand, the im- 
pact of his principles and oratory on his vast audi- 
ences probably made a considerable contribution to 
the gradual growth of American popular accept- 
ance of the privileges and obligations of great- 
power status. 

To any impartial observer of the American 
scene in 1852 it must have been clear that the times 
were not propitious for a realization of Kossuth’s 
political plans. These plans rested on the as- 
sumption that the subsiding of the European 
revolutionary wave in 1848-49 was but a tempo- 
rary setback and that a resumption of the struggle 
would lead to success if carried out under the aegis 
of any Anglo-American alliance ready to throw its 
weight against Austro-Russian intervention. 
Louis-Napoleon Bonaparte’s successful coup 
d'état in December 1851 laid low the hopes of the 
revolutionaries and served notice that at least the 
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immediate future on the Continent belonged to 
dictators and not to democrats. The idea of an 
Anglo-American alliance was, to say the least, pre- 
mature: the Oregon boundary dispute of 1844-46 
and the Mosquito Coast controversy of 1848-50 
between the United States and Great Britain were 
still rankling in American minds, and, in spite of 
the Clayton-Bulwer treaty of 1850, a rapproche- 
ment between the English-speaking powers was 
not to be looked for. As for American interven- 
tion in Europe, the counsels of the founding 
fathers served as the lodestar of American foreign 
policy. It was to be another half century before 
the United States would commit itself to inter- 
vention on behalf of national self-determination 
in Cuba; and nearly 70 years were to elapse before 
it would employ its armed might on the Continent 
of Europe. However, during the course of Kos- 
suth’s trip various State legislatures voted support 
for his interventionist principles. 

When President Millard Fillmore received 
Kossuth in the White House on December 31, 1851, 
he expressed to the great exile, as a private citizen, 
his deep sympathy for the Hungarian cause. He 
was constrained, however, to declare in his official 
capacity as Chief Executive that, as regards inter- 
vention abroad, the foreign policy of the United 
States had not undergone any alteration since the 
founding of the Union.* Similarly, when Secre- 
tary of State Daniel Webster spoke as a private 
citizen at the congressional banquet for Kossuth on 
January 7, 1852, he made no attempt to conceal 
his pro-Hungarian sympathies and raised his glass 
with the following words: 

“We shall rejoice to see our American model 
upon the Lower Danube and on the mountains of 
Hungary. . . . I limit my aspirations for Hun- 
gary, for the present, to that single and simple 
point—Hungarian independence, Hungarian self- 
government, Hungarian control of Hungarian 
destinies.” 


Yet when, a few days later, he received Kossuth in 
his capacity as Secretary of State, he was under 
obligation to reiterate the noninterventionist char- 
acter of American foreign policy. The fact that 
he went so far as to make two concrete promises, 
the dispatching of an American diplomatic agent 
to a possible de facto Hungarian national govern- 


™ Ibid., p. 273. 
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ment and the repairing of Hungarian war matériel 
in United States arsenals in the event of a new 
war for independence,” represented considerable 
concessions to Kossuth. Even these promises, how- 
ever, were personal rather than official, because 
they were made with the understanding that their 
fulfillment depended on Webster’s remaining in 
office. But the new war for independence never 
started in Hungary, and Secretary Webster was 
dead before the year was over. 

In spite of the rejection of Kossuth’s interven- 
tionist principles, the United States Congress as 
well as the Executive Branch paid full homage to 
the man whom the majority of its members re- 
garded as the most outstanding representative of 
democratic and republican ideas on the Continent. 
On January 5, 1852, the great Hungarian was cere- 
moniously received in the Capitol. First he was 
escorted to the Senate chamber, where he was 
seated on the rostrum. The session was immedi- 
ately adjourned and the guest was introduced indi- 
vidually to all the Senators who were present.” 
Following his reception in the Upper House, Kos- 
suth was conducted to the other wing of the build- 
ing, where the House of Representatives was in 
session. When he appeared in the door, the Con- 
gressmen rose and the Speaker welcomed him in 
almost the same words with which Lafayette had 
been received on a similar occasion. Here Kos- 
suth delivered a brief nonpolitical speech, after 
which the sitting was adjourned and the guest be- 
came the center of an informal but cordial celebra- 
tion in which all Representatives present partici- 
pated without party distinction.” 

Kossuth’s visit to the halls of Congress did not 
remain without effect. On February 25, 1852, Rep- 
resentative Charles Andrews of Maine delivered a 





® Thid., p. 293. 

 Tbid., pp. 277-278. 

™ Tbid., p. 278. 

™ Speech of Mr. Charles Andrews of Maine in the House 


of Representatives, February 25, 1852. Cf. Jaénossy, vol. I, 
p. 333. 


"George E. Baker (ed.), The Works of William H. 
Seward (Boston, 1887), vol. I, p. 196. 


” Ibid., p. 198. 
" Ibid., pp. 196-221. 
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speech in support of the Hungarian’s intervention- 
ist principles and, after eulogizing Hungary as 
the bastion of Western civilization against Eastern 
barbarism, proposed that the United States Gov- 
ernment convoke an international congress which 
would establish in international law the principle 
that no nation has the right to interfere in the 
domestic affairs of another nation. In this manner 
the consensus of world opinion would assist Hun- 
gary in the realization of her independence in spite 
of Russian opposition.” Less than two weeks later 
a similar resolution was submitted in the Senate 
by William H. Seward of New York, the future 
Secretary of State. The text of the resolution read 
as follows: 


Resolwed, That while the United States Government in 
consideration of the exigencies of society, habitually recog- 
nize governments de facto in other states, yet that they 
are nevertheless by no means indifferent when such a 
government is established against the consent of any peo- 
ple by usurpation or by armed intervention of foreign 
states or nations. 

Resolved, That, considering that the people of Hungary, 
in the exercise of the right secured to them by the laws 
of nations, in a solemn and legitimate manner asserted 
their national independence, and established a govern- 
ment by their own voluntary act, and successfully main- 
tained it against all opposition by parties lawfully in- 
terested in the question ; and that the Emperor of Russia, 
without just or lawful right, invaded Hungary, and, by 
fraud and armed force, subverted the national independ- 
ence and political constitution thus established, and 
thereby reduced that country to the condition of a province 
ruled by a foreign power; the United States in defence of 
their own interests, and of the common interests of man- 
kind, do solemnly protest against the conduct of Russia on 
that occasion, as a wanton and tyrannical infraction of the 
laws of the nations; and the United States do further de- 
clare that they will not hereafter be indifferent to similar 
acts of national injustice, oppression, and usurpation, 
whenever or wherever they may occur.” 


The introduction of the resolution was followed 
by a magnificent oration in which Seward em- 
phasized that “Hungary was always as independ- 
ent of Russia as we are”,” and that should Hungary 
at some future date attempt to regain her lost 
freedom, the adoption of the resolution by the 
United States Senate would go a long way toward 
preventing a new Russian intervention." The 
Senate did not adopt the resolution because it 
would have been contrary to contemporary 
United States policy. 
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Four months later, on July 14, 1852, Lajos 
Kossuth left America.“ He had experienced a 
reception unprecedented in the annals of the Re- 
public; he had collected a considerable sum of 
money * for the financing of a new Hungarian war 
of independence; he had enlisted the sympathies 
of leading Americans inside and outside the United 
States Government ; he had made Hungary a house- 
hold word in the New World; but his romantic 
plan, the attainment of Hungarian independence 






* American interest in the Hungarian cause did not die 
down even after Kossuth’s departure. A striking indica- 
tion of continued American preoccupation with the cause 
of Hungarian liberty is supplied by the celebrated Koszta 
affair. Marton Koszta, who had served as an officer in 
the Hungarian Honvéd Army during the war of independ- 
ence and had fled to Turkey after the surrender at Vildgos, 
subsequently emigrated to the United States and in July 
1852 filed a declaration of his intention to become an Amer- 
ican citizen. Two years later he returned to Turkey on 
private business. There, in the harbor of Smyrna, he was 
seized by Austrian agents and was carried by force aboard 
an Austrian man-of-war, where he was kept in chains 
pending his return to Austria. Capt. Duncan N. Ingraham, 
in command of the American sloop-of-war St. Louis, then 
lying at anchor in Smyrna harbor, upon being informed of 
Koszta’s fate, threatened to open fire on the Austrian war- 
ship unless the prisoner was surrendered to him by an 
appointed hour. The Austrians thereupon released Koszta 
a few minutes before the expiration of Ingraham’s ulti- 
matum. This stirring incident, which kept the American 
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through American intervention, had failed. Kos- 
suth came to Americatooearly. Yet, in fulfillment 
of Emerson’s prophecy, the shores of Europe and 
America continued to approach every month, 
until, a century later, freedom in Hungary, as 
indeed throughout the world, became a close 
concern of America. In the final analysis, there- 
fore, Kossuth’s basic thesis, the indivisibility of 
freedom, was fully borne out with the passage of 
time. 


public agitated for more than two years and afforded an 
opportunity for the press to recapitulate the course of the 
Hungarian war of independence as well as Kossuth’s visit 
to America, exerted a definite influence on the develop- 
ment of U. S. naturalization laws. See the annual mes- 
sages of Presidents Lincoln (3d), Grant (1st, 5th, 6th, and 
7th), Cleveland (1st), and Harrison (1st) ; the naturaliza- 
tion laws of 1907 and 1908; U. S. Supreme Court decisions, 
Boyd v. Thayer (135 U. S. 85) and Cunningham v. Neagle 
(135 U. S. 1) ; also a pertinent debate in the first session of 
the Thirty-third Congress, 1853-1854. A definitive treat- 
ment of the Koszta affair, Koszta Marton esete, by Andor 
Sziklay, is to be published in 1948 by the Budapest Székes- 
févaros Irodalmi és Miivészeti Intézete. 

® The total receipts from Kossuth’s collections amounted 
to $84,096.34, a sum equivalent to over $200,000 in terms of 
present-day purchasing power. This amount may be con- 
trasted with the American earnings of the Swedish singer 
Jenny Lind, another contemporary visitor, who was re- 
puted to have left the United States with approximately 
$1,500,000. Cf. Newyorker Abendszeitung, July 14, 1852, 
quoted by J&nossy, vol. I, p. 386. 

















The Problem of Voting in the Security Council: Report of 
the Interim Committee to the General Assembly 


Rapporteur: Mr. N. Entezam (Iran) 


[U.N. doc. A/578] 


INTRODUCTION 


1. On 21 November 1947, by its resolution 117 
(II), the General Assembly requested the Interim 
Committee to: 


“1. Consider the problem of voting in the Secu- 
rity Council, taking into account all proposals 
which have been or may be submitted by Members 
of the United Nations to the second session of 
the General Assembly or to the Interim 
Committee ; 

“2. Consult with any committee which the Se- 
curity Council may designate to co-operate with 
the Interim Committee in the study of the 
problem ; 

“3. Report, with its conclusions, to the third 
session of the General Assembly, the report to be 
transmitted to the Secretary-General not later 
than 15 July 1948, and by the Secretary-Gen- 
eral to the Member States and to the General 
Assembly ;”. 


2. At its fourth meeting, the Interim Committee 
adopted a resolution (document A/AC.18/3) re- 
questing the Members of the United Nations 
which desired to submit proposals on the problem 
of voting in the Security Council, to transmit them 
to the Secretary-General on or before 15 March 
1948. 

3. Following a general discussion of the pro- 
posals submitted by Argentina (A/AC.18/12), 
China (A/AC.18/13), the United Kingdom 
(A/AC.18/17 and Corr. 1), New Zealand 
(A/AC.18/38) and the United States of America 
(A/AC.18/41), the Interim Committee, at its 
twelfth meeting adopted a resolution (A/- 
AC.18/45) appointing a sub-committee to “ex- 
amine and analyse all proposals already submitted 
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to the second session of the General Assembly, or 
which may be submitted subsequently to the Com- 
mittee or to the Sub-Committee, and to make a 
preliminary report to the Interim Committee not 
later than 15 May 1948”. The Sub-Committee was 
composed of representatives of Argentina, Aus- 
tralia, Belgium, Brazil, Canada, Chile, China, 
Cuba, France, Guatemala, India, Norway, Siam, 
Syria, Turkey, the United Kingdom and the 
United States of America and held seven meetings 
under the Chairmanship of Mr. Arce (Argentina). 

4. Subsequently, additional proposals were sub- 
mitted by Canada (A/AC.18/49), Belgium 
(A/AC.18/50) and (A/AC.18/54), Turkey 
(A/AC.18/52), and Argentina (A/AC.18/53). 

5. At the second meeting of the Sub-Committee 
it was agreed to appoint a working group com- 
posed of representatives of Argentina, Australia, 
Belgium, Canada, China, Norway, Turkey, the 
United Kingdom and the United States of Ameri- 
ca. The representative of New Zealand who had 
submitted a proposal on the subject, was invited 
to attend the meetings of the working group. The 
working group was instructed to study the various 
proposals and to prepare a draft recommendation, 
such as might eventually be submitted to the 
General Assembly, The working group held 
eleven meetings under the chairmanship of Mr. 
Arce (Argentina) and submitted a preliminary 
report (A/AC.18/SC.3/5 and Corrs. 1 and 2) and 
a second report (A/AC.18/SC.3/7). 

6. The Sub-Committee examined, first, a list of 
possible decisions of the Security Council and 
classified them in categories according to the vot- 
ing procedure applicable to each of them. The 
Sub-Committee used as the basis for its work a 
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list, prepared by the Secretariat and amended by 
the Sub-Committee, of ninety-eight possible de- 
cisions “adopted or which might be adopted by the 
Security Council in application of the Charter or 
the Statute of the International Court of Justice” 
(A/AC.18/SC.3/3). The Sub-Committee, in its 
study of this list, sought to determine those de- 
cisions which its members considered as proced- 
ural within the meaning of Article 27, paragraph 
2, of the Charter, and those decisions which, 
whether considered procedural or non-procedural 
by the various members of the Sub-Committee, 
should, in the opinion of the Sub-Committee, be 
taken by a vote of any seven members of 
the Security Council. The Sub-Committee, on 
8 June 1948, submitted a preliminary report 
(A/AC.18/62). 

7. Having thus prepared a list of possible de- 
cisions of the Security Council, with conclusions 
and comments as to the appropriate voting pro- 
cedure, the Sub-Committee proceeded to examine 
the suggestions advanced in the various proposals 
concerning the methods whereby effect might be 
given in the procedure of the Security Council to 
these conclusions. The Sub-Committee, on 24 
June 1948, submitted a second report (A/AC.18/ 
66) on this subject. 

8. At its fifteenth to nineteenth meetings, the 
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Interim Committee took up the consideration of 
the two reports of Sub-Committee 3 and, after dis- 
cussing the amendments submitted by China (A/ 
AC.18/69) and India (A/AC.18/70) approved 
the two reports which, with certain modifications 
and additions are embodied in the present report. 
9. At the end of the nineteenth meeting, the 
Committee noted the announcement made by the 
Chairman that the consultations envisaged in para- 
graph 2 of General Assembly resolution 117 (II) 
had not taken place. 
10. The present report is divided into four 
parts: 


Part I contains the classification by categories 
of possible decisions of the Security Council and 
the criteria on which this classification is based ; 

Part II contains a list of possible decisions of 
the Security Council, with conclusions and com- 
ments as to the appropriate voting procedure ap- 
plicable to each of them ; 

Part III deals with the methods for implemen- 
tation of the conclusions stated by the Committee 
with regard to the various possible decisions listed 
in Part IT; 

Part IV contains the final conclusions of the 
Interim Committee submitted for the approval of 
the General Assembly. 


PART I: CLASSIFICATION BY CATEGORIES OF POSSIBLE DECISIONS OF THE 
SECURITY COUNCIL 


11. The Interim Committee reached definite 
conclusions on the voting procedure which should 
apply to the following four categories in the list 
of possible decisions reproduced in Part II: 


(a) Decisions which, according to the Statute 
of the International Court of Justice, are taken 
by an absolute majority of votes of six members 
of the Security Council, without distinction be- 
tween permanent and non-permanent members 
(Article 10, paragraphs 1 and 2 of the Statute). 
This provision applies to Items 89 and 93; 

(6) Decisions which, according to the Charter 
or the Statute of the International Court of Jus- 
tice, are taken by a vote of any seven members of 
the Security Council, without distinction between 
permanent and non-permanent members (Article 
109, paragraphs 1 and 3, of the Charter and Article 
10, paragraph 2, of the Statute of the Interna- 
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tional Court of Justice) (Items 87, 88 and 91); 
(ce) Decisions which are of a procedural charac- 
ter within the meaning of Article 27, paragraph 
2, of the Charter; and 
(d) Decisions which the Interim Committee 
recommends should be adopted by the vote of any 
seven members of the Security Council, whether 


these decisions are considered procedural or non- 
procedural. 


12. The conclusions reached by the Interim 
Committee on the decisions referred to in para- 
graph 11 (c) are based, inter alia, on the following 
criteria : 

(a) That all decisions of the Security Council 


*This list is reproduced in part II of the report. The 
numbered items referred to hereafter are those contained 
in part IT. 
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adopted in application of provisions which ap- 
pear in the Charter under the heading “Proce- 
dure” are procedural and, as such, are governed 
by a procedural vote (Items 14, 23, 24, 25, 26, 28, 
29, 30 and 31). The representatives of Belgium 
and Norway reserved their position as to this 
criterion. ; 

(b) That all decisions which concern the rela- 
tionship between the Security Council and other 
organs of the United Nations, or by which the Se- 
curity Council seeks the assistance of other organs 
of the United Nations, relate to the internal pro- 
cedure of the United Nations and, consequently, 
are subject to a procedural vote (Items 10, 11, 12, 
13, 14, 17, 18, 77, 79, 80, 83, 92, 94 and 95). 

(c) That all decisions of the Security Council 
which relate to its internal functioning and the 
conduct of its business are procedural and conse- 
quently are to be taken by a procedural vote (Items 
3, 15, 24, 25, 23—and sub-headings—29, 34, 38, 40, 
and 45). 

(2) That certain decisions of the Security 
Council, which bear a close analogy to decisions 
included under the above-mentioned criteria, are 
procedural and are therefore subject to a pro- 
cedural vote (e.g., Items 64 and 68 have a special 
relationship to Items 30 and 28, respectively). 

(e) That certain decisions of the Security 
Council, such as those taken on Items 32, 33, 46 or 
27, which are instrumental in arriving at or in 
following up a procedural decision, are pro- 
cedural. The Interim Committee considered that 
if the rule of unanimity among the permanent 
members of the Security Council were allowed to 
govern decisions on Items 32, 33, 46 or 27, which 
are indispensable steps in reaching or applying de- 
cisions on Items 31, 45, or 26, the procedural nature 
of these latter items, which is well established 
under the Charter, would be nullified. 


13. On the decisions of the nature referred to in 
paragraph 11(d) above, the Interim Committee 
reached its conclusions by considering whether the 
decision, if taken by a vote of any seven members 
of the Security Council, would improve the 
functioning of that body and permit it, promptly 
and effectively, to fulfill its responsibilities under 
the Charter. It was agreed to recommend for in- 
clusion in this category Items 2, 21, 21(a), 22, 
22(a), 35, 36, 41, 42, 43, 44, 47, 48, 49, 50, 51, 74, 
81, 90, 96 and 98. Recommendations made by the 
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Interim Committee on these items should not be 
considered, however, as an expression of opinion 
on the question whether.or not these decisions are 
procedural or non-procedural in character. Opin- 
ion in the Interim Committee varied on several of 
these decisions: some members judged that they 
were procedural, while other members did not 
share this opinion. The Interim Committee 
agreed, however, to recommend that these de- 
cisions should be taken by a vote of any seven 
members of the Security Council. 

14. The representative of Norway felt that in 
connection with Items 1, 21, 21(a@), 22, 22(a), 33, 
35, 36 and 46, in case of disagreement among the 
members of the Security Council, the question 
should be referred to the International Court of 
Justice for an advisory opinion. If this sugges- 
tion were not adopted, he wished to reserve his 
position as to the recommendations made by the 
Interim Committee with regard to these items. 

15. The representative of France reserved the 
position of his Government on the decisions men- 
tioned in sub-paragraphs (c) and (d) of para- 
graph 11 above. 

16. No recommendations were made by the 
Interim Committee on the voting procedure which 
should apply to Items 1, 4, 5, 6, 19, 20, 52, 53, 54, 
55, 57, 58, 59, 60, 61, 62, 63, 65, 66, 69, 70, 71, 73, 
75, 76, 78, 82, 84 and 86. Opinion on certain of 
these items was divided, some members express- 
ing the view that the decisions on certain of these 
items are procedural. 

17. Certain items in the list of possible decisions, 
viz., 7, 8, 9, 16, 56, 67 and 85, are stated in broad 
terms. The voting procedure to be followed in 
connection with these items would depend in each 
instance on the exact nature of the particular ac- 
tion to be taken by the Security Council. The 
Interim Committee agreed that for Items 7, 8, 9, 
16, 56, 67 and 85 it was therefore not possible to 
submit recommendations, 

18. The representative of the Philippines re- 
served the position of his Government on all the 
items on which the Interim Committee made no 
recommendations, as well as on the majority of 
those items which fall under Chapters VI, VII 
and VIII of the Charter. 

19. The representative of India reserved the 
right to explain at the third session of the General 
Assembly India’s position on the various points 
covered by the report. 
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PART Ii: LIST OF POSSIBLE DECISIONS OF THE SECURITY COUNCIL WITH 
CONCLUSIONS AND COMMENTS 


The Charter 


Chapter I 


1. Whether a matter is essentially within the 
domestic jurisdiction of any State 


Conclusion; No recommendation. 

Comment: 

A. Inclusion of this item as a separate decision 
of the Security Council 


(a) The United States representative, supported 
by certain delegations, stated that this item should 
be deleted from the list of possible decisions, as it 
does not constitute a separate decision by the Secu- 
rity Council, and would arise only in connexion 
with some other decision, such as the adoption of 
the agenda or proposals for action under Chapters 
VI or VII of the Charter. The nature of the vote 
required would then be determined by this other 
decision. 

(b) The majority of the Interim Committee rec- 
ognized that this item would most probably arise 
in conjunction with some other decision, but con- 
sidered that it might possibly arise by itself. It 
was decided, therefore, to retain the item in the 
list of possible decisions. 


B. Recourse to advisory opinions of the Inter- 
national Court of Justice 


(a) The representatives of Ecuador and Nor- 
way considered that wherever there is disagree- 
ment on the question of domestic jurisdiction, the 
Security Council should not vote but should re- 
quest an advisory opinion of the International 
Court of Justice. The representatives of Belgium 
and Turkey supported this procedure for cases in 
which the question arises in isolation. 

(6) Certain other members of the Interim Com- 
mittee recognized the value of recourse to the Court 
in most cases, but opposed recommending it as a 
general rule: 


(i) The representative of China felt that in 
certain circumstances it might be impos- 
sible to delay a decision while awaiting 
the opinion of the Court; 
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(it) The representatives of Argentina and the 
United States considered a recommenda- 
tion of this nature to be outside the terms 
of reference of the Interim Committee; 

(c) The representative of Norway suggested 
that in urgent cases recourse should be. had to the 
chamber of five judges established by the Court, 
which, in accordance with Article 29 of the Statute 
of the Court, may hear and determine cases by 
summary procedure. The Court might be re- 
quested to make special provisions in its rules of 
procedure, for speedy action on requests for ad- 
visory opinions. He submitted a memorandum 
on this question (A/AC.18/SC.3/7). 

Some doubts were expressed by certain repre- 
sentatives concerning the applicability of Article 
29 of the Statute of the Court to the procedure of 
delivering advisory opinions. 


C. Voting procedure applicable to this item 


The representatives of Argentina and Turkey 
were of the opinion that the principle of unanimity 
among the permanent members should not apply 
to this decision, as the question whether a matter 
is within the domestic jurisdiction of a State is a 
problem of international law. 


Chapter II 


2. Recommendation to the General Assembly on 
the admission of a State to membership in the 
United Nations 


Conclusion: That this decision should be 
adopted by the vote of any seven members of the 
Security Council. 

Comment: Some of the members supported this 
recommendation as a necessary measure, whether 
the decision itself is considered procedural or non- 
procedural, in order to ensure the prompt and 
effective exercise of the functions of the Security 
Council provided in Article 4 of the Charter. 

In the opinion of the representative of Aus- 
tralia, this decision is procedural. 
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In the opinion of the representatives of Argen- 
tina, Greece and Iraq, the question of admission 
of new Members is within the specific powers of 
the General Assembly, and the recommendation 
of the Security Council is not therefore covered by 
a privileged voting procedure, which the Charter 
has clearly designed for questions within the spe- 
cific jurisdiction of the Security Council. 

The representative of Norway expressed doubts 
as to the possibility of implementing this recom- 
mendation. 

The Interim Committee wished to draw atten- 
tion, in connexion with this decision, to the advis- 
ory opinion of the International Court of Justice 
concerning the admission of new Members to the 
United Nations. 


3. To postpone consideration of or voting on a rec- 
ommendation of a State for membership until 
the next occasion for the consideration of ap- 
plications 


Conclusion: That this decision is procedural. 
Comment: The representative of Norway re- 
served his opinion on this conclusion. 


4. Recommendation to the General Assembly on 
the suspension from the exercise of the rights 
and privileges of membership of a Member of 
the United Nations against which preventive or 
enforcement action has been taken by the Secu- 
rity Council 
Conclusion: No recommendation. 

Comment: 

(a) In the opinion of the representatives of 
Argentina, Australia and Turkey, this decision is 
procedural. Certain other representatives ex- 
pressed disagreement. 

(6) The question was raised whether a member 
of the Security Council affected by the measure 
under consideration should be allowed to vote on 
the decision concerning its own case. 

(c) In the view of some representatives, the de- 
cision to which this item refers constitutes an addi- 
tional sanction, to be adopted after measures have 
been taken under Chapter VII, and the principle 
of unanimity of the permanent members should 
therefore apply. 

Some other representatives were of the opinion 
that, since this decision is subsidiary to a decision 
taken under Chapter VII, the principle of una- 
nimity need not apply. 
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5. Restoration of the exercise of these rights and 
privileges 
Conclusion: No recommendation. 


Comment: See comments (a) and (6) on 
Item 4. 


6. Recommendation to the General Assembly on 
the expulsion of a Member of the United Na- 
tions which has persistently violated the prin- 
ciples contained in the Charter 


Conclusion: No recommendation. 
Comment: See comments (a) and (6) on 
Item 4. 


Chapter IV 


7. Steps in pursuance of recommendations ad- 
dressed to the Security Council by the General 
Assembly on any questions or any matters with- 
in the scope of the Charter or relating to the 
powers and functions of any organs provided 
for in the Charter 


Conclusion: That no definite recommendation 
can be made on this item since the voting procedure 
would depend upon the specific steps to be taken 
by the Security Council. 


8. Steps in pursuance of recommendations to the 
Security Council by the General Assembly on 
the general principles of co-operation in the 
maintenance of international peace and secu- 
rity, including the principles governing dis- 
armament and the regulation of armaments 
Conclusion: That no definite recommendation 

can be made on this item, since the voting pro- 

cedure would depend upon the specific steps to be 
taken by the Security Council. 


9. Steps in pursuance of recommendations by the 
General Assembly on any questions relating to 
the maintenance of international peace and se- 
curity brought before the General Assembly by 
any Member of the United Nations, or by the 
Security Council, or by a State which is not a 
Member of the United Nations in accordance 
with Article 35, paragraph 2 


Conclusion: That no definite recommendation 
can be made on this item, since the voting pro- 
cedure would depend upon the specific steps to be 
taken by the Security Council. 

Comment: The representative of Turkey was 
of the opinion that where recommendations of the 


Documents & State Papers 


Co 


Co! 
King 
ond n 
from 
proce 
prelir 
of the 
The r 
that } 
the “ 
the ec 
frust1 
time, 
under 
King 
the ir 
decisi 


12. C 
G 
of 
to 











General Assembly are made to the Security Coun- 
cil at the request of the latter, the adoption of these 
recommendations in the Security Council should 
be made by the vote of any seven members. In- 
deed, the responsibility of the Security Council 
vis a vis the General Assembly is greater in this 
case than in others. 


10. Submission to the General Assembly of any 
questions relating to the maintenance of inter- 
national peace and security 


Conclusion: That this decision is procedural. 


11. Request to the General Assembly that the Gen- 
eral Assembly make a recommendation on a 
dispute or situation in respect of which the 
Security Council is exercising the functions 
assigned to it in the Charter 


Conclusion: That this decision is procedural. 

Comment: The representative of the United 
Kingdom recalled that, at its two hundred and sec- 
ond meeting, the Security Council was prevented 
from reaching a conclusion that this decision was 
procedural by the use of the “double veto” on the 
preliminary question under Part II, paragraph 2, 
of the Statement by the Four Sponsoring Powers. 
The representative of the United Kingdom added 
that he was not prepared to admit that the use of 
the “double veto” in any way changes the law or 
the correct interpretation of the Charter. It may 
frustrate the action of the Security Council at the 
time, but it cannot alter the nature of any question 
under the provisions of the Charter. The United 
Kingdom representative did not therefore regard 
the instance referred to as a precedent that the 
decision is substantive. 


12. Consent to notification by the Secretary- 
General to the General Assembly or Members 
of the United Nations of any matters relative 
to the maintenance of international peace and 
security which are being dealt with by the 
Security Council 


Conclusion: That this decision is procedural. 


13. Consent to notification by the Secretary- 
General to the General Assembly or to Mem- 
bers of the United Nations of any matters rel- 
ative to the maintenance of international peace 
and security with which the Security Council 
ceases to deal 
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Conclusion: That this decision is procedural. 


14. Request to the Secretary-General for the con- 
vocation of a special session of the General 
Assembly 


Conclusion: That this decision is procedural. 


Chapter V 


15. Approval of credentials of representatives of 
members of the Security Council 


Conclusion: That this decision is procedural. 


16. Acceptance and discharge of responsibilities 
devolving upon the Security Council under in- 
ternational instruments other than the Char- 
ter and tl e Statute of the International Court 


Conclusion: 


(a) That no definite recommendation could be 
reached on this item since the voting procedure 
would depend upon the specific steps to be taken 
by the Security Council. 

(6) That the Belgian proposal 
A/AC.18/54) be adopted. 

Comment: The Belgian proposal is to the 
effect that in agreements conferring functions on 
the Security Council, such conditions of voting 
should be provided as would exclude the applica- 
tion of the veto rule. 


(document 


17. Approval of annual reports to the General 
Assembly 


Conclusion: That this decision is procedural. 


18. Submission and approval of special report 
to the General Assembly 


Conclusion: That this decision is procedural. 


19. Formulation of plans to be submitted to the 
Members of the United Nations for the estab- 
lishment of a system for the regulation of 
armaments 


Conclusion: No recommendation. 


20. Submission to the Members of the United Na- 
tions of plans for the establishment of a sys- 
tem for the regulation of armaments 


Conclusion: No recommendation. 

Comment: The Interim Committee agreed that 
the actual transmission of plans concerning the 
regulation of armaments should be considered 
procedural. 
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21. Whether a matter is or is not procedural with- 
in the meaning of Article 27, paragraph 2 


Conclusion: That this decision should be 
adopted by the vote of any seven members of the 
Security Council. 


Comment: 
A. The voting procedure applicable to this item 


(a) Some members considered that, whether the 
decision itself was procedural or non-procedural, 
the conclusion was necessary in order to ensure 
the effective exercise of the functions of the Secu- 
rity Council. This was the opinion of the United 
States representative, supported by the representa- 
tive of Canada. The United States representa- 
tive declared that the San Francisco Statement 
had been abused by the Union of Soviet Socialist 
Republics as regards the application of Part IT of 
that document. The Soviet Union had prevented 
the Security Council from declaring certain items 
procedural which, under the Charter, were clearly 
procedural. The San Francisco Statement was 
never intended to be used for such a purpose. The 
purpose of Part IT of the Statement was to provide 
a method for determining how to settle the voting 
procedure applicable to additional categories of 


decisions not specifically designated as procedural 
or non-procedural. The United States representa- 
tive declared further that Part II of the Statement 
was meant to be read in the light of Part I, where 


a general definition was given. It was only be- 
cause agreement was obtained on Part I that it had 
been possible to introduce Part II, paragraph 2, 
with the words: “. it will be unlikely that 
there will arise in the future any matters of great 
importance on which a decision will have to be 
made as to whether a procedural vote would 
apply”. 

(6) In the opinion of the representatives of 
Argentina and Turkey, this decision is procedural. 
The representative of Argentina added that his 
Government did not consider the San Francisco 
Statement to be binding on the other Members of 
the United Nations. He considered that the an- 
swer to the question raised by this item is to be 
found in the Charter itself, which binds all Mem- 
bers. Article 18, paragraph 3, provides for an 
analogous decision in connexion with the work of 
the General Assembly and establishes the prin- 
ciple that an unqualified majority is sufficient to 
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determine whether a vote by an unqualified or a 
qualified majority is applicable. 

(c) The representatives of France and the 
United Kingdom were of the opinion that this 
decision is not procedural and, as contemplated in 
the Statement by the Four Sponsoring Powers, 
should be governed by the principle of unanimity 
of the permanent members. They stated that at 
this time they could not be associated with the 
conclusion given above. 

(d) The representatives of Belgium, India, 
Netherlands and Norway wished to reserve their 
position concerning this item. 

B. Recourse to advisory opinions of the Inter- 
national Court of Justice 

(a) The representatives of Belgium and Nor- 
way suggested that, in case of disagreement, the 
Security Council should refer the matter whether 
a question is procedural within the meaning of 
Article 27, paragraph 2, to the International Court 
of Justice for an advisory opinion, rather than 
decide the question itself. This view was sup- 
ported by the representative of the United King- 
dom. 


21(a). Whether any matter before the Security 
Council falls within one of the categories 
which the Interim Committee and the Gen- 
eral Assembly recommend should be deter- 
mined by the vote of any seven members of 
the Security Council 


Conclusion: That this decision should be 
adopted by the vote of any seven members of the 
Security Council. 

Comment: 

(a) This item was first introduced by the repre- 
sentative of the United States as a substitute for 
Item 21. The Sub-committee decided to include 
both items, as it was considered that Item 21 would 
still be necessary, since the Security Council may 
be confronted with decisions not covered by the 
list which may eventually be recommended by the 
General Assembly. The inclusion, however, of 
this item as a new category was agreed to on the 
understanding that, if a different conclusion were 
reached by the Interim Committee on Items 21 and 
21(a), the whole question would have to be re- 
considered. 

The representative of Norway proposed that 
Item 21(a@) be reworded to conform with the rec- 
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ommendations contained in Part IV, 1 and 2, 
which leave the final decision to the five permanent 
members of the Security Council and to the other 
members thereof. In his view, a decision by the 
Security Council that a matter falls within a cate- 
gory which the General Assembly has recom- 
mended, but which the five permanent members 
have not agreed to exclude from the unanimity 
clause, would have no legal significance. Thus, 
the decision would not prejudice the right of a per- 
manent member to invoke the unanimity clause in 
respect to non-procedural matters. Nor would it 
decide the question whether the matter is pro- 
cedural. 

(6) The representative of the United States ex- 
pressed the view that the value of any list of cate- 
gories of decisions which the Interim Committee 
or the General Assembly may recommend would 
be greatly minimized if any permanent member 
could by itself determine whether or not the mat- 
ter coming before the Security Council fell into 
one of these categories. The representatives of 
Argentina, China and Turkey concurred in this 
view. 

(c) The representative of Norway suggested 
that in cases of disagreement the Security Council 
should refer the matter to the International Court 
of Justice (see comment B on Item 1). 

(d) The representative of Canada indicated 
that he would like to reserve his comments. 


22. To determine whether a question is a situation 
or a dispute for the purposes of Article 27, 
paragraph 3 

Conclusion: 


(a) That this decision should be adopted by the 
vote of any seven members of the Security Council. 

(6) That a definition of the word “dispute” for 
the purposes of Article 27, paragraph 3, be adopted 
(see below). 

Comment: The Interim Committee agreed on 
the principle that no member of the Security Coun- 
cil should be in a position to thwart the mandate 
of the Charter which requires a member to abstain 
from voting in any dispute to which it is a party. 

In discussing the procedure which might be rec- 
ommended for the application of this principle, 
the following proposals were considered : 


(A) Proposals concerning the voting proce- 
dure applicable to this item: (@) The Chinese 
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proposal (A/AC.18/13, Part A, No. 1), recom- 
mending to the Security Council that this decision 
be considered procedural; (5) The United States 
proposal (A/AC.18/41, No. 9), recommending to 
the permanent members of the Security Council 
that this decision should be made by an affirmative 
vote of any seven members of the Security Council, 
whether or not this category is regarded as pro- 
cedural ; 

(B) The United Kingdom proposal (A/AC. 
18/17 and Corr. 1, paragraph 6) suggesting that 
a formula be devised for the definition of a dispute 
in order to ensure proper application of the 
Charter ; 

(C) The United States proposal (A/AC.18/ 
SC.3/4), suggesting that the Charter requires that 
a party to a dispute or a party involved in a situa- 
tion shall abstain from voting on decisions under 
Chapter VI or under Article 52, paragraph 3, 
relating to that dispute or situation. 


A. Voting procedure applicable to this item 

The representative of Norway wished to re- 
serve his position regarding this item. In addi- 
tion, he suggested the advisability of recommend- 
ing that the Security Council, in case of disagree- 
ment, should refer the matter to the International 
Court of Justice for an advisory opinion. 

B. Definition of a dispute 

The representative of the United Kingdom sub- 
mitted a definition of a dispute which was pre- 
pared in collaboration with other members of the 
Interim Committee. This definition was discussed 
and amended, and the following formula was 
approved : 


“(1) In deciding for the purposes of Article 27, 
paragraph 3, whether a matter brought before 
the Seva Council by a State or States is a 
dispute or a situation, the Security Council shall 
hold that a dispute arises: 


(a) If the State or States bringing the mat- 
ter before the Security Council, and the State 
or States whose conduct is impugned, agree 
that there is a dispute. 

(6) Whenever the State or States bringing 
the matter before the Security Council allege 
that the actions of another State or States in 
respect of the first State or States constitute a 
breach of an international obligation or are 
endangering or are likely to endanger the 
maintenance of international peace and secu- 
rity, or that such actions demonstrate prepara- 
tion to commit a breach of international obli- 
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tions or to endanger the maintenance of 
international peace and security, and the State 
or States which are the subject of these allega- 
tions contest, or do not admit, the facts alleged 
or inferences to be drawn from such allega- 
tions. 


“(2) Further, if a State bringing before the 

Security Council a matter of the nature con- 

templated under paragraph (1) above, alleges 

that another State is violating the rights of a 

third State, and the latter supports the conten- 

tion of the first State, then the third State shall 
also be deemed to be a party to the dispute. 

“(3) Nothing in this definition shall prevent 

the Security Council from deciding that a dis- 

pute exists in circumstances not covered by the 
above definition.” 

It was agreed that this definition is to be used 
only for the purpose of applying Article 27, para- 
graph 3. The definition is not intended to apply 
to the word “dispute” as used in other provisions 
of the Charter. 

In connexion with paragraph (1) (0b) above, the 
representative of Norway suggested that it might 
simplify the problem if, in case separate claims 
are advanced by or against different States, a sep- 
arate vote could be taken on each claim at the 
request of any member. 

C. Requirement of abstention from voting by 
Security Council members pursuant to Article 27, 
paragraph 3, of the Charter 

The representative of the United States submit- 
ted a paper suggesting that all parties involved in 
matters arising before the Security Council, 
whether these matters technically be considered 
disputes or situations, must abstain from voting. 
This paper was supported by the representative 
of Argentina. 

The representative of the United Kingdom 
stated that he recognized the force of the histori- 
cal arguments presented in the United States pa- 
per, but believed that, on the basis of these argu- 
ments, the Interim Committee should recommend 
the adoption of a liberal definition of the word 
“dispute” as used in Article 27, paragraph 3, of 
the Charter (see B above), rather than attempt an 
extensive interpretation of the relevant provisions 
of this Article. The representatives of Norway 
and Turkey supported this position. 


22(a). Whether any member of the Security 
Council is a party to a dispute before the 
Security Council for the purposes of Arti- 
cle 27, paragraph 3 


Conclusion: That this decision should be 
adopted by the vote of any seven members of the 
Security Council. 

Comment: The Chinese proposal (A/AC.18/13, 
Part A, No. 2) recommends that this decision 
should be considered procedural. 

The representative of Norway suggested that in 
cases of disagreement the Security Council should 
refer the matter to the International Court of Jus- 
tice (see comment B on Item 1). 


23. Organization of the Security Council in such 
manner as to enable the Council to function 
continuously 


Conclusion; That this decision is procedural. 


24. Arrangement of the holding of periodic meet- 
ings 
Conclusion: That this decision is procedural. 


25. Holding of meetings at places other than the 
seat of the United Nations 


Conclusion: That this decision is procedural. 


26. Establishment of such subsidiary organs as the 
Security Council deems necessary for the per- 
formance of its functions 


Conclusion: That this decision is procedural. 

Comment: The representative of Belgium 
thought that the character of this decision would 
depend on the nature and terms of reference of the 
subsidiary organs. 


27. Steps incidental to the establishment of a sub- 
sidiary organ : appointment of members, terms 
of reference, interpretation of terms of refer- 
ence, reference of questions for study, approval 
of rules of procedure 


Conclusion: That this decision is procedural. 

Comment: It was agreed, however, that the 
approval of the terms of reference of such subsidi- 
ary organs should require the unanimity of the 
permanent members if the subsidiary organ were 
given authority to take steps which, if taken by the 
Security Council, would be subject to the “veto”, 
or if the conferring of such authority would con- 
stitute a nonprocedural decision. 


28. Adoption of Rules of Procedure 
Decisions to adopt rules of procedure and de- 
cisions in application of the provisional rules 
of procedure, not contained elsewhere in the 
list : 
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. Overruling of ruling of the President on 
a point of order (rule 30). 

2. Order of principal motions and draft 
resolutions (rule 32). 

. To suspend the meeting; to adjourn the 
meeting ; to adjourn the meeting to a cer- 
tain day or hour; to postpone discussion 
of the question to a certain day or in- 
definitely (rule 33). 

. Order in which amendments to motions 
or draft resolutions are to be voted upon 
(rule 36). 

. Request to members of the Secretariat or 
to other persons for information or for 
other assistance (rule 39). 

. Publication of documents in any language 
other than the official languages (rule 47). 

. To hold a meeting in private (rule 38). 

. To determine what records shall be kept 
of a private meeting (rule 51). 

. To approve important corrections to the 
records (rule 52). 

. To grant access to the records of private 
meetings to authorized representatives of 
other Members of the United Nations (rule 
56). 

. Todetermine which records and documents 
shall be made available to other Members 
of the United Nations, which shall be made 
public, and which shall remain confidential 
(rule 57). 


Conclusion; That these decisions are procedural. 


29. Adoption of method of selecting the President 


Conclusion: That this decision is procedural. 


30. Participation without vote of Members of the 
United Nations not members of the Security 
Council in the. discussion of any question 
brought before the Security Council whenever 
the Security Council considers that the inter- 
ests of those Members are specially affected 


Conclusion: That this decision is procedural. 


31. Invitation to a Member of the United Nations 
which is not a member of the Security Council 
or to any State which is not a Member of the 
United Nations to participate without vote in 
the discussion relating to a dispute to which it 
is a party 
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Conclusion: That this decision is procedural. 


32. Enunciation of conditions for such participa- 
tion of a State which is not a Member of the 
United Nations 


Conclusion: That this decision is procedural. 

Comment: The representative of Norway felt 
that this decision is procedural as long as no con- 
ditions of a substantive nature are enunciated. 


33. Whether a State not a Member of the United 
Nations has accepted the conditions deemed 
just by the Security Council for participation 
under Article 32 


Conclusion: That this decision is procedural. 

Comment: The representative of Norway sug- 
gested that in cases of disagreement the Security 
Council should refer the matter to the Interna- 
tional Court of Justice (see comment B on Item 1). 


34. Approval of credentials of representatives of 
States invited under Articles 31 and 32 of the 
Charter and Rule 39 of the provisional rules 
of procedure 


Conclusion: That this decision is procedural. 


Chapter VI 


35. Determination as to whether a question is a 
situation or a dispute for purposes other than 
those of Article 27, paragraph 3 


Conclusion: That this decision should be 
adopted by the vote of any seven members of the 
Security Council. 

Comment: The representative of Norway sug- 
gested that in cases of disagreement the Security 
Council should refer the matter to the Interna- 
tional Court of Justice (see comment B on Item 1). 


36. Determination of the parties to a dispute for 
purposes other than those of Article 27, para- 
graph 3 


Conclusion: That this decision should be adopt- 
ed by the vote of any seven members of the Secu- 
rity Council. 

Comment: This item was retained in the list 
despite the addition of Item 22(a) because, as was 
pointed out by the representative of Turkey, it 
might refer not only to members of the Security 
Council but also to Members of the United Nations 
which are not members of the Security Council, 
and even to States not Members of the United 
Nations. 
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The representative of Norway suggested that in 
cases of disagreement the Security Council should 
refer the matter to the International Court of 
Justice (see comment B on Item 1). 


37. To remind Members of their obligations under 
the Charter 


Conclusion: That this decision is procedural. 

Comment: The representative of Norway con- 
sidered that this decision should be taken by the 
vote of any seven members. 


88. Establishment of procedures for the hearing 
of disputes or situations 


Conclusion: That this decision is procedural. 


39. Request for information on the progress or the 
results of resort to peaceful means of settle- 
ment 

Conclusion: That this decision is procedural. 


40. Deletion of a question from the list of questions 
of which the Security Council is seized 


Conclusion: That this decision is procedural. 


41. To call upon the parties to a dispute to settle 
their dispute by peaceful means of their own 
choice in accordance with Article 33, para- 
graph 1 

Conclusion: That this decision should be 
adopted by the vote of any seven members of the 
Security Council. 

Comment: 

(a) Inconnexion with this item, the representa- 
tives of Argentina, China and the United States 
drew attention to their proposals (A/AC.18/53, 
No. 18; A/AC.18/13, Part B; and A/AC.18/41, re- 
spectively). The representative of the United 
States was of the opinion that as a matter of prin- 
ciple, regardless of whether the decisions under 
Chapter VI are procedural or substantive, no one 
State should have the power to prevent the Secu- 
rity Council from fulfilling its role of mediator in 
international controversies. Elimination of the 
veto on all decisions under Chapter VI would al- 
low the Security Council to come much closer to 
successful fulfilment of its primary responsibility 
under the Charter for the maintenance of inter- 
national peace and security. The representative 
of Brazil recalled that at the San Francisco Con- 
ference his delegation had been among those which 
did not admit the use of the veto as applied to 
Chapter VI, and that his delegation had not 
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changed its opinion. The representative of Can- 
ada supported this opinion and pointed out that 
any permanent member might break the link be- 
tween Chapter VI and Chapter VII merely by re- 
fusing to determine the existence of a threat to 
peace under Article 39. 

(6) The representative of the United Kingdom 
wished to reserve the position of his delegation. 
Although he was opposed to the abuse of the prin- 
ciple of unanimity, he doubted the wisdom of sin- 
gling out Chapter VI at the present time and of 
abolishing the veto in relation to that particular 
chapter. 

(c)The representative of Norway wished to re- 
serve the position of his delegation. He expressed 
the fear that in the present world situation an at- 
tempt to revise the Charter as far as Chapter VI is 
concerned would only contribute to weaken the 
possibilities of the United Nations for peaceful 
settlement. He also pointed out that a chain of 
events might develop between Chapter VI and 
Chapter VII, and that therefore, as long as the 
veto applies to Chapter VII, it might be argued 
that it should also apply to Chapter VI. 


42. To invite the parties to a dispute to continue 
or to resume their efforts to seek a solution of 
their dispute in accordance with Article 33, 
paragraph 1 

Conclusion: That this decision should be 
adopted by the vote of any seven members of the 

Security Council. 

Comment: See comments on Item 41. 


43. Investigation of any dispute or any situation 
which might lead to international friction or 
give rise to a dispute, in order to determine 
whether the continuance of the dispute or sit- 
uation is likely to endanger the maintenance 
of international peace and security 


Conclusion: That this decision should be 
adopted by the vote of any seven members of the 
Security Council. 

Comment: See comments on Item 41. 


44, Determination whether the continuance of a 
dispute or situation is likely to endanger the 
maintenance of international peace and se- 
curity 

Conclusion: That this decision should be 
adopted by the vote of any seven members of the 

Security Council. 
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Comment: See comments on Item 41. 


45. To consider and discuss a dispute or a situa- 
tion brought before the Security Council 
(adoption of the agenda). 


Conclusion: That this decision is procedural. 

Comment: The representative of Belgium in- 
terpreted this item as not involving a decision on 
the competence of the Security Council. 


46. Whether a State not a Member of the United 
Nations has accepted, for the purposes of the 
dispute which it desires to bring to the atten- 
tion of the Security Council, the obligations of 
pacific settlement provided in the Charter 


Conclusion: That this decision is procedural. 

Comment: The representative of Norway sug- 
gested that in cases of disagreement the Security 
Council should refer the matter to the Interna- 
tional Court of Justice (see comment B on Item 1). 


47. Recommendation of appropriate procedures 
or methods of adjustment of a dispute of the 
nature referred to in Article 33 or of a situation 
of like nature 


Conclusion; That this decision should be 
adopted by the vote of any seven members of the 
Security Council. 

Comment: See comments on Item 41. 


48. Recommendation that a legal dispute should 
be referred by the parties to the International 
Court of Justice in accordance with the provi- 
sions of the Statute of the Court 


Conclusion: That this decision should be 
adopted by the vote of any seven members of the 
Security Council. 

Comment: See comments on Item 41. 


49. Whether a dispute referred to the Security 
Council in accordance with Article 37, para- 
graph 1, is in fact likely to endanger the main- 
tenance of international peace and security 


Conclusion: That this decision should be 
adopted by the vote of any seven members of the 
Security Council. 

Comment: See comments on Item 41. 


50. Recommendation of such terms of settlement 
as the Security Council may consider appro- 
priate for a dispute referred to the Security 
Council in accordance with Article 37, para- 
graph 1 
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Conclusion: That this decision should be 
adopted by the vote of any seven members of the 
Security Council. 
Comment: See comments on Item 41. 


51. Recommendation at the request of all the par- 
ties to a dispute with a view to pacific settle- 
ment of the dispute 


Conclusion: That this decision should be 
adopted by the vote of any seven members of the 
Security Council. 

Comment: See comments on Item 41. 


Chapter VII 


52. Determination of the existence of any threat 
to the peace, breach of the peace or act of ag- 
gression 


Conclusion: No recommendation. 

Comment: 

(a) The representative of Turkey stated that, 
in any case, the first part of Article 39, which deals 
with the determination by the Security Council of 
“the existence of any threat to the peace, breach of 
peace or act of aggression”, should not be subject 
to the unanimity rule, since this part does not, by 
itself, involve coercive measures. Moreover, a de- 
termination of this nature would have a strong 
moral effect and might constitute the basis for the 
application of Article 51. 

The representative of Argentina shared this 
opinion. 

(6) The representative of Turkey proposed to 
include Item 52 in Part IV, paragraph 2, of the 
present report. 

This proposal was the object of detailed discus- 
sion at the sixteenth and seventeenth meetings of 
the Interim Committee (A/AC.18/SR.16 and 17) 
and had the strong support of various members. 
Certain representatives objected to the proposal 
on the grounds that the adoption by the Security 
Council of the decision referred to under this item 
would, or might, entail the application of enforce- 
ment measures on which the concurrence of all 
permanent members was necessary. A representa- 
tive pointed out that in his opinion it was not ap- 
propriate to recommend different voting proce- 
dures for the first and second parts of Article 39 of 
the Charter (Items 52, 53, 54 of the list). 

During the discussion it was pointed out, and 
agreed, that the failure of the Security Council to 
take a decision under this item, because of the use 
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of the veto, would not detract from the moral ef- 
fect of a majority opinion, within the Council, 
which would recognize that a given State had com- 
mitted a breach of the peace; that such failure 
would not exempt any Member of the United Na- 
tions from its obligations under the Charter; and, 
finally, that the absence of any decision of the 
Security Council would not, in any way, constitute 
an obstacle to the exercise of the right of individual 
and collective self-defense provided for in Article 
51 of the Charter. 

At the suggestion of the Turkish representative, 
the Interim Committee agreed to draw the atten- 
tion of the General Assembly to the importance 
attached by the Interim Committee to the above- 
mentioned matter. 


53. Recommendations after the determination of 
the existence of any threat to the peace, breach 
of the peace, or act of aggression 


Conclusion: No recommendation. 


54. Decision as to what measures shall be taken 
in accordance with Articles 41 and 42 


Conclusion: No recommendation. 


55. To call upon the parties concerned to comply 


with such provisional measures as the Security 
Council deems necessary or desirable 


Conclusion: No recommendation. 


56. Ascertainment of compliance with provisional 
measures under Article 40 


Conclusion: That no recommendation can be 
made on this item, since the voting procedure 
would depend upon the specific steps to be taken 
by the Security Council to ascertain such com- 
pliance. 

Comment: In reaching this conclusion, the 
Interim Committee made the following observa- 
tions. The decision should be considered pro- 
cedural if it merely requests information on the 
compliance with provisional measures. The de- 
cision should be considered non-procedural if it es- 
tablishes a commission of investigation on the spot. 
The instance was recalled of a resolution which 
was before the Security Council to establish a 
commission of investigation in order to ascertain 
on the spot the compliance with a “cease-hostili- 
ties” resolution. The resolution to establish the 
commission was rejected through the adverse vote 


352 


of a permanent member despite the vote in favour 
by a majority of the members of the Security 
Council (S/PV.194, page 56). 


57. Decision as to what measures not involving the 
use of armed forces are to be employed to give 
effect to the decisions of the Security Council 


Conclusion: No recommendation. 


58. To call upon the Members of the United Na- 
tions to apply measures not involving the use 
of armed force 

Conclusion: No recommendation. 


59. Whether measures provided for in Article 41 
would be inadequate or have proved to be in- 
adequate 


Conclusion: No recommendation. 


60. To take such action by air, sea or land forces 
as may be necessary to maintain or restore 
international peace and security 


Conclusion: No recommendation. 


61. Establishment of the general principles to gov- 
ern the special agreements provided for in 
Article 43 


Conclusion: No recommendation. 


62. Initiation and negotiation of agreements under 
Article 43 governing the numbers and types of 
forces, their degree of readiness and general 
location, and the nature of the facilities and 
assistance to be provided 


Conclusion: No recommendation. 


63. To call upon the Members of the United Na- 
tions to make available to the Security Council 
armed forces, assistance and facilities, includ- 
ing rights of passage, necessary for the pur- 
pose of maintaining international peace and 
security 


Conclusion: No recommendation. 


64. Invitation to a Member of the United Nations 
not a member of the Security Council to par- 
ticipate in the decisions of the Security Coun- 
cil concerning the employment of contingents 
of that Member’s armed forces 


Conclusion: That this decision is procedural. 


65. Determination of the strength and degree of 
readiness of the national air force contingents 
to be held immediately available for combined 


Documents & State Papers 


elsewh 
Nation 
68. Ar 

tio 





international enforcement action and of plans 
for their combined action, within the limits 
laid down in the special agreements referred 
to in Article 43 


Conclusion: No recommendation. 


66. Approval of plans for the application of 
armed force 


Conclusion: No recommendation. 


67. Establishment of and instructions to the Mili- 
tary Staff Committee 


Conclusion: That no recommendation can be 
made on this item, since the voting procedure 
would depend upon the specific instructions to be 
given to the Military Staff Committee. 

Comment: The representative of the United 
Kingdom gave the example of instructions to meet 
elsewhere than at the Headquarters of the United 
Nations, which would be a procedural matter. 


68. Approval of rules of procedure and organiza- 
tion of the Military Staff Committee 


Conclusion: That this decision is procedural. 
69. Solution of questions relating to the command 
of armed forces placed at the disposal of the 
Security Council 
Conclusion: No recommendation. 


70. Authorization to the Military Staff Committee 
to establish regional sub-committees 


Conclusion: No recommendation. 


71. Determination as to which Members of the 
United Nations shall take the action required 
to carry out the decisions of the Security Coun- 
cil for the maintenance of international peace 
and security 


Conclusion: No recommendation. 


72. Deleted * 

73. Consideration of a report on measures taken 
by Members in the exercise of the right of self- 
defence under Article 51 


Conclusion: No recommendation. 

Comment: It was agreed, however, that a deci- 
sion of the Security Council to consider a re- 
port on measures taken under Article 51, i. e., 
to adopt it for inclusion in its agenda, is 
procedural. 


Chapter VIII 


74. Recommendation to encourage the develop- 


August 1948 


VOTING IN THE SECURITY COUNCIL 
ment of pacific settlement of local disputes 
through regional arrangements or regional 
agencies 

Conclusion: That this decision should be 
adopted by the vote of any seven members of the 
Security Council. 

Comment: See comments on Item 41. 


75. Utilization of regional arrangements or agen- 
cies for enforcement action 


Conclusion: No recommendation. 


76. Authorization to take enforcement action un- 
der regional arrangements or regional agen- 
cies 

Conclusion: No recommendation. 


Chapter X 


77. Request for assistance from the Economic and 
Social Council 


Conclusion: That this decision is procedural. 

Chapter XII 

78. Exercise of the functions of the United Na- 
tions relating to strategic areas, including the 
approval of the terms of the trusteeship agree- 
ments and of their alteration or amendment 

Conclusion: No recommendation. 

79. To avail itself of the assistance of the Trustee- 
ship Council to perform those functions of the 
United Nations under the trusteeship system 
relating to political, economic, social and edu- 
cational matters in the strategic areas 

Conclusion; That this decision is procedural. 


80. To dispense, on grounds of security, with the 
assistance of the Trusteeship Council 


Conclusion: That this decision is procedural. 


Chapter XIV 


81. Recommendation of the Security Council on 
conditions on which a State which is not a 
Member of the United Nations may become a 
party to the Statute of the International Court 
of Justice 


Conclusion: That this decision should be 
adopted by the vote of any seven members of the 
Security Council. 

*This item, originally included in the list of possible 


decisions of the Security Council, was subsequently 
deleted. 
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Comment: The representative of the United 
States considered that this decision is procedural. 


82. Recommendation or decision in pursuance of 
Article 94, paragraph 2, upon measures to be 
taken to give effect to a judgment of the Inter- 
national Court of Justice 


Conclusion: No recommendation. 


83. Request to the International Court of Justice 
for an advisory opinion on a legal question 


Conclusion: That this decision is procedural. 

Comment: During the discussion of this item, 
the Belgian proposal (A/AC.18/50) was con- 
sidered, and it was agreed that, should no agree- 
ment be reached on the above conclusion, the pro- 
cedure recommended in the Belgian proposal 
should be examined. 


Chapter XV 


84. Recommendation on the appointment of the 
Secretary-General 


Conclusion: No recommendation. 

Comment: The proposal of the representative 
of Argentina suggests that this decision should be 
adopted by the vote of any seven members of the 
Security Council (A/AC.18/33, No, 24). 


85. Decision to entrust to the Secretary-General 
additional functions 


Conclusion: That no definite recommendation 


can be made on this item, since the voting pro- 
cedure would depend upon the functions to be 
entrusted to the Secretary-General. 


Chapter XVII 


86. Enunciation of opinion by the Security Coun- 
cil that there have come into force such special 
agreements referred to in Article 43 as in the 
opinion of the Security Council enable it to 
begin the exercise of its responsibilities under 
Article 42 


Conclusion: No recommendation. 


Chapter XVIII 


87. Vote regarding the date and place of a General 
Conference of the Members of the United Na- 
tions for the purpose of reviewing the Charter 


Conclusion: That this decision is governed by 
Article 109, paragraph 1, of the Charter, under 
which an unqualified majority suffices. 


88. Vote regarding the proposal to call a General 
Conference of the Members of the United Na- 
tions for the purpose of reviewing the Charter 
after the tenth annual session of the General 
Assembly 


Conclusion: That this decision is governed by 
Article 109, paragraph 3, of the Charter, under 
which an unqualified majority suffices. 


Statute of the International Court of Justice 


Chapter I 


89. Election of judges of the International Court 
of Justice 


Conclusion: That this decision is subject to an 
absolute majority vote of the Security Council, 
according to Article 10, paragraphs 1 and 2, of the 
Statute of the International Court of Justice. 


90. Recommendation on the conditions under 
which a State which is a party to the Statute, 
but is not a Member of the United Nations, 


may participate in electing members of the 
Court 
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Conclusion: That. this decision should be 
adopted by the vote of any seven members of the 
Security Council. 


91. Appointment of three members. of the joint 
conference for the purpose of choosing one 
name for each vacant seat in the International 


Court 


Conclusion: That this decision is governed by 
Article 10, paragraph 2 of the Statute of the Inter- 
national Court of Justice. 


92. Request of the Security Council for the ap- 
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pointment of a joint conference for the pur- 
pose of choosing one name for each vacant seat 
in the International Court 


Conclusion: That this decision is procedural. 


93. Acceptance of names submitted by the joint 
conference for vacant seats in the International 
Court 


Conclusion: That this decision is subject to an 
absolute majority vote of the Security Council, ac- 
cording to Article 10, paragraphs 1 and 2, of the 
Statute of the International Court of Justice. 


94. Fixation of a period within which those mem- 
bers of the Court who have already been elected 
shall proceed to fill the vacant seats by selec- 
tion from among those candidates who have 
obtained votes either in the General Assembly 
or in the Security Council 


Conclusion; That this decision is procedural. 


95. Fixation of the date of the election to fill va- 
cancies in the International Court 


PART III: METHODS 


1. The three principal methods suggested in the 
proposals before the Interim Committee for the 
implementation of the conclusions reached with 
regard to the various possible decisions listed in 
Part II of the report are the following: 


(a) Implementation by means of interpretation 
of the Charter. This method was advocated in the 
Chinese proposal (A/AC.18/13, Part A). 

(6) Implementation on the basis of agreement 
among the five permanent members of the Security 
Council. This method was advocated in the Chi- 
nese proposal (A/AC.18/13, Part B), the United 
Kingdom proposal (A/AC.18/17 and Corr. 1, Nos. 
1, 2 and 3) and the United States proposal 
(A/AC.18/41, Part I, B, No. 2, and Part IT). 

(c) Implementation on the basis of convoking 
a general conference to review the Charter. This 
method was advocated in the Argentine proposal 
(A/AC.18/12). 
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Conclusion: That this decision is procedural. 


Chapter II 


96. Determination of conditions under which the 
International Court shall be opened to States 
other than the States parties to the Statute of 
the International Court 


Conclusion: That this decision should be 
adopted by the vote of any seven members of the 
Security Council. 


97. Deleted ? 


Chapter V 


98. Recommendation concerning the participation 
of States which are parties to the Statute but 
are not Members of the United Nations in the 
amendment of the Statute 


Conclusion: That this decision should be 
adopted by the vote of any seven members of the 
Security Council. 





In addition, a concrete formula for the amend- 
ment of Article 27 was proposed by New Zealand 
(A/AC.18/38). 

2. (a) Implementation by means of interpreta- 
tion of the Charter 

The Interim Committee proposes that the Gen- 
eral Assembly should recommend that the mem- 
bers of the Security Council consider the items 
enumerated in Part IV, A, paragraph 1, of the re- 
port as procedural, and conduct their business ac- 
cordingly. This would apply to the positions 
which the members of the Security Council take 
on the question whether or not any of these items 
is procedural, in case this question is raised ; to the 
manner in which any member of the Security 
Council, when acting as President, interprets the 
result of a vote on such a question; and, finally, to 


? This item, originally included in the list of possible de- 
cisions of the Security Council, was subsequently deleted. 
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the manner in which the members of the Security 
Council vote if the ruling made by the President 
is challenged. 

In connection with interpretation of the Char- 
ter, several delegations, whose Governments were 
not parties to the Statement of the Four Sponsor- 
ing Governments at San Francisco, declared that 
their Governments did not consider themselves 
bound by that Statement. But even if a Member 
considers itself bound by this Statement, the view 
of the majority of the members of the Interim Com- 
mittee is that this constitutes no obstacle to the 
application of the recommendation made in the 
preceding paragraph. According to Part II, para- 
graph 2 of the Statement the question whether a 
given matter is procedural or not shall be decided 
by a non-procedural vote. This preliminary vote, 
however, clearly should not, in the opinion of these 
members, apply to the matters termed procedural 
in Part I of that Statement, nor to those matters 
for which the Charter itself contains an indication 
of the voting procedure, as these are covered by 
Part II, paragraph 1, of the Statement. Part I, 
paragraph 12, of the present report sets forth cer- 
tain indications contained in the Charter as to the 
procedural nature of those decisions enumerated 
in Part IV, A, paragraph 1, of the report. 

(6) Implementation on the basis of agree- 
ment among the five permanent members of the 
Security Council 

The Interim Committee approved the proposals 
of the United Kingdom (A/AC.18/17 and Corr. 1, 
Nos. 1,2 and 3) and of the United States of Amer- 
ica (A/AC.18/41, Part I, B, No.2). These pro- 
posals are incorporated in the conclusions con- 
tained in Part IV of the report. 

(c) Implementation on the basis of convok- 
ing a general conference to review the Charter 

Some expression of opinion, notably on the part 
of the representative of Argentina, was made on 


the question of convoking a general conference of 
the Members of the United Nations for the pur- 
pose of discussing whether the proper time had ar- 
rived for reviewing the Charter. The representa- 
tive of Argentina called attention to the draft res- 
olution of his Government (A/AC.18/12). The 
representative of New Zealand explained the scope 
and aims of the proposal of his Government 
(A/AC.18/38). 

The representative of Turkey supported the 
proposal of Argentina and suggested that the In- 
terim Committee should recommend that the Gen- 
eral Assembly, at its next regular session, should 
decide to convoke a general conference for review- 
ing the Charter, in case the methods of implemen- 
tation suggested in section (b) above do not 
achieve results before the closing of the Assembly 
session. 

The representative of Argentina supported this 
suggestion. 

The representatives of Canada, France, Norway, 
the United Kingdom and the United States of 
America declared that their Governments could 
not, at present, support these proposals or any at- 
tempt to amend the Charter with respect to voting 
procedures in the Security Council. The repre- 
sentatives of Canada and the United States stated, 
in addition, that efforts to liberalize voting pro- 
cedures in the Security Council by voluntary agree- 
ment should first be given a fair trial. 

The Interim Committee approved, by 19 votes 
in favour and 7 against, with 10 abstentions, a 
draft resolution submitted by Argentina 
(A/AC.18/71), as amended by Colombia, recom- 
mending to the General Assembly to consider, at 
its third regular session, whether or not the time 
has come to call a general conference, as provided 
for in Article 109 of the Charter. This resolution 
is incorporated in the conclusions contained in 
Part IV, below. 


PART IV: CONCLUSIONS 


A. The Interim Committee presents the follow- 
ing conclusions for the approval of the General 
Assembly : 

1. That the General Assembly 

Recommend to the permanent members and the 
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other members of the Security Council that they 

deem the following items in the list of possible de- 

cisions of the Security Council to be procedural: 

Items 3, 10, 11, 12, 13, 14, 15, 17, 18, 23, 24, 25, 26, 
(Continued on page 360) 
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INTERNATIONAL ORGANIZATIONS AND CONFERENCES ' 


Calendar of Meetings? 






Adjourned during June 1948 


International Conference on Safety of Life at Sea. . .... a Gd Gergen Apr. 23—June 10 











Icao (International Civil Aviation Organization) : 
Legal Committee: Annudl Meeting: ... «2. 6 «cc « 1] GORINM 6 ct tte ee ee May 28- 
General Assembly: Second Session . ........ ..| Gemeva....... - - «| June 1l- 
Conference of North Atlantic States Concerned in » Seles oa et a ee ee a es ee June 21- 

Support of Iceland Air Navigation Services 

















United Nations: 
Ecosoc (Economic and Social Council): 
































Human Rights Commission: Third Session ‘ Lebe Beeeme. «6 2c ee 8's May 20-June 16 
Economic Commission for Asia and the Far East. . . .| Ootacamund, India. ..... June 1- 
Economic Commission for Latin America . . ..... ELS 0 asa. ie oe June 7- 
Subcommission on Economic Development. . ... . i ee ae ee June 14-25 
Permanent Central Opium Board: 50th Session .... .| Geneva. .......2246-. June 14— 
Diplomatic Conference on Revision of Convention for Pro- ruta? aa ty ie oad June 5-19 


tection of Literary and Artistic Works 









Association for Hydraulic Structures Research .... . .| Stockholm. ....... . .| June 6-9 


International Conference on Textiles .......+446-. 







Buxton, England ...... June 7-12 










Third International Conference on Large Dams ...... ON 0c & aca pete xs June 10-17 
Hertfordshire, England . . June 14-28 


June 18-23 





Specialist Conference on Tropical and Subtropical Soils . . . 










Wxo (World Health Organization): Interim Commission: 
Sixth Session 
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XIX Congress of the International Federation for Housing NN? Aiea eo are Tee ane June 20-26 
and Town Planning 





Second International Soil Mechanics and Foundation Engi- | Rotterdam ......... June 21-30 
neering Conference 
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Far Eastern Commission .......26-s ; oie reed IE ai. pe ae Sade ke Feb. 26- 









United Nations: 
ee SN 5 Ses ie ie ee ee ee 
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Bae Gees i tt Mar. 25- 
ee. ee ee ee ee Mar. 25— 









1947 
Commission on Conventional Armaments ....... «| Eee Gees. . et tt Mar. 24- 
Security Council’s Committee of Good Offices on the Indo- | Lake Success. . ....... Oct. 20- 


nesian Question 


































General Assembly Special Committee on the Greek Question. | Salonika and Geneva Nov. 21- 
1948 
Temporary Commission on Korea .......4.+.+4-. Ns add a Oe 6 bea Jan. 12- 
Interim Committee of the General Assembly. . .... . Rees. ic ese ees Feb. 23- 
Security Council’s Kashmir Commission. . ....... Geneva and Kashmir June 15- 
Trusteeship Council: Third Session. . . .... 2... Lake Success. . . . June 16—- 





1Prepared in the Division of International Conferences, Department of State. 
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German External —— — pemaren 
With Portugal . — 
With Spain 


Inter-Allied Trade Board for Japan . 


Council of Foreign Ministers: 
Deputies for Italian Colonial Problems 
Commission of Investigation to Former Italian colonies 


Irv (International Telecommunication Union): 
Provisional Frequency Board . 


International Administrative Aaveonutienl Radio Conter- 


ence 
European Regional Broadcasting Conference . . 


U.S.-Swedish Inter-Custodial Discussions 


Ixo (International Labor Organization) : 
105th and 106th Sessions of Governing Body Conference: 
31st General Session 


Royal Society Information Conference. . 


Wuo (World Health Organization): First Session of World 
Health Assembly 


International Conference on Large High Tension Electric Sys- 
tems: Twelfth Biennial Sessions 


Eleventh International Conference on Public Education. . . 


International Council of Museums: First General Biennial 
Conference 


Scheduled for July 1-September 30, 1948 


Meeting of International Union of Family Organizations . 


Icrr (International Children’s Emergency Fund): 
Program Committee . . ‘ 
Executive Board . . 


Unesco (United Nations Educational, Scientific and Cul- 
tural Organization): 
Executive Board: Eighth Session . . 
Meeting of Radio Program Commission . 
Expert Conference for High Altitude Stations 


First International Poliomyelitis Conference . 
Seventh International Congress of Agricultural Industries . 


Irv (International Telecommunication Union): 
Fifth Plenary Meeting of Radio Consultative Committee . 
Meeting of Administrative Council . be esi a 


Icao (International Civil Aviation Organization) : 
North Pacific Regional Air Navigation Meeting 


African—Indian Ocean Regional Air Navigation Meeting. . 


First Inter-American Conference for the Rehabilitation of 
Cripples 


Lisbon 
Washington 


London 


Former Italian Colonies . . . 


Geneva . 
Geneva . 


Copenhagen . . 
Washington . . 


San Francisco 


London 


Geneva 


Paris . 


Geneva ... 


Paris . 


Geneva . 


Paris . 
Geneva . 


Paris . 
Paris . 


Interlaken, Sw testinal ; 


New York. . 


Paris . 


Stockholm . 
Geneva . 


Seattle 
Algiers 


Mexico City 


1946 
Sept. 3- 
Nov. 12- 


Oct. 24— 


1947 


Oct. 3- 
Nov. 8— 


1948 


Jan. 15— 
May 15- 


June 24— 
June 15— 


June 9- 


June 21- 
June 24- 


June 24— 


June 28- 
June 28- 


July 1-3 


July 3- 
July 16- 


July 12-17 
Aug. 23-29 
Sept. 1-4 


July 12-17 
July 12-18 


July 12- 
Sept. 1- 


July 13- 
Sept. 10- 


July 18-24 
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Fao (Food and Agriculture Organization): Technical Confer- 
ence of Latin American Nutrition Experts 


Sixth International Congress of Linguists 


United Nations: 
Ecosoc (Economic and Social Council): 
Seventh Session 
Subcommission on Statistical Sampling 
General Assembly: Third Session. . 


International Wine Office: 27th Session of Committee . 
Thirteenth International Congress of Zoology 

21st International Congress of Orientalists . 

Conference to Consider Free Navigation of the Danube . 
Third International Travel Congress 

International Union of Scientific Radio: General Assembly. . 


Meeting of the United Kingdom and Dominions Official 
Medical Histories Liaison Committee 


Meeting of International Penal and Penitentiary Commission 
Eighth International Congress of Entomology 

International Congress on Mental Health . 

Meeting on the General Agreement on Tariffs and Trade . 


International Union of Geodesy and Geophysics: Eighth 
General Assembly 


Iro (International Refugee Organization): 


Seventh Part of First Session of Preparatory Commission . 


First Meeting of General Council . 
Eighth World’s Poultry Congress. . 
Seventeenth Conference of the International Red Cross . . 
Eighteenth International Geological Congress . .. . 


Iro (International Trade Organization): Meeting of Interim 
Commission 


XX XVII General Assembly of the Interparliamentary Union . 


Inter-American Conference on the Conservation of Renewa- 
ble Natural Resources 


Fifth International Conference of Directors of Mine Safety 
Research Stations 


Ito (International Labor Organization): 
Joint Maritime Commission 
Technical Tripartite Conference on Safety in Factories 


Seventeenth Congress of the International Cooperative Alli- 
ance 


2 Tentative. 
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Montevideo 


Paris . 


Geneva . 
Geneva . 
Paris . 


Paris . 

ee 
Paris . 
Belgrade. . 
Buenos Aires 


Stockholm 


Oxford, England... . 


Stockholm... . 


London . 


Geneva 


Geneva . 
Geneva . 


Copenhagen 
Stockholm. . . 
London... 


Geneva . 


Pittsburgh. . . 


Geneva 
Geneva 


Praha . 


1948 
July 18-28 


July 19-24 


July 19- 
Aug. 30- 
Sept. 21- 


July 20- 
July 21-27 
July 23-31 
July 30- 
Late July * 
July—Aug. 
Aug. 3-7 


Aug. 3- 
Aug. 8-14 
Aug. 

Aug. 

Aug. 


Aug. 20-23 
Aug. 23— 


Aug. 20-27 
Aug. 20-30 
Aug. 25-Sept. 1 
Aug. 25- 


Sept. 6-14 
Sept. 7-20 


Sept. 20-24 


Sept. 20-25 


Sept. 20-26 
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International Bank for Reconstruction and Development: 
Third Annual Meeting of the Board of Governors 


International Monetary Fund: Third Annual Meeting of the 
Board of Governors 


Meeting of International Association of Bridge and Structural 
Engineering 


International Criminal Police Commission 


Pan American Sanitary Organization: Meeting of Executive 
Committee 


Pan American Sanitary Organization: Meeting of Directing 
Council 


Second Meeting of Wool Study Group 


Mexico City 


London 
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27,28 (and sub-headings) , 29, 30, 31, 32, 33, 34, 37, 
38, 39, 40, 45, 46, 64, 68, 77, 79, 80, 88, 92, 94 and 
95; and that the members of the Security Council 
conduct their business accordingly. 

2. That the General Assembly 

Recommend to the permanent members of the 
Security Council that they agree that the follow- 
ing items in the list of possible decisions of the 
Security Council should be adopted by the vote of 
any seven members, whether the decisions are con- 
sidered procedural or non-procedural : Items 2, 21, 
21(a), 22, 22(a), 35, 36, 41, 42, 48, 44, 47, 48, 49, 50, 
51, 74, 81, 90, 96 and 98; and that steps be taken to 
make this agreement effective. 

3. That the General Assembly 

Recommend to the permanent members of the 
Security Council that: 


(a) Wherever possible, consultations should 
take place among them concerning important de- 
cisions to be taken by the Security Council; 

(6) They agree among themselves to consult 
with one another, wherever possible, before a vote 
is taken, if their unanimity is required to enable 
the Security Council to function effectively ; 

(c) They agree that, if there is not unanimity, 
the minority of the permanent members, mindful 
of the fact that they are acting on behalf of all the 
United Nations, would only exercise the “veto” 
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when they consider the question of vital impor 
tance to the United Nations as a whole, and th 
they would explain on what grounds they conside 
this condition to be present ; 

(d) They agree that they will not exercise thei 
“veto” against a proposal simply because it doe 
not go far enough to satisfy them ; 

(e) They agree, for the purposes of Article 
paragraph 3, of the Charter, on a definition of 
dispute, taking into account the proposal con 
tained in the comment on Item 22, Part II, of th 
present report. 


4. That the General Assembly 

Recommend to the Members of the United N: 
tions that in agreements conferring functions 0 
the Security Council such conditions of votin 
within this body be provided as would exclude th 
application of the rule of unanimity of the perm 
nent members. 

B. Whereas the deficiencies observed in the pres 
ent functioning of the Organization of the United 
Nations require due consideration, 

The Interim Committee recommends to the Gen 
eral Assembly to consider at its third regular ses 
sion whether the time has come or not to call 
general conference, as provided for in Article 10 
of the Charter. 
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